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CURRENT TOPICS 


The Law Society’s Annual General Meeting 


At the annual general meeting of members of The Law 
Society on 8th July last, Mr. WALTER CHARLES NORTON, 
M.B.E., M.C., and Sir Epw1in HERBERT were elected President 
and Vice-President respectively of the Society for the year 
1955-56. We offer them our congratulations and the hope 
that they will enjoy a distinguished and fruitful year of office. 
An account of the meeting appears on another page in this 
issue, but we cannot refrain from noticing here that the 
retiring President, Mr. F. H. Jessop, had the satisfaction of 
announcing an acceptable outcome of the negotiations between 
the Society and the Bar Council on the question of barristers 
doing conveyancing work. The background is familiar to 
readers and need not be repeated here, save to recall that the 
contention has centred on a ruling of the Bar Council in 1949 
to the effect that barristers in local government service, etc., 
would not commit a breach of etiquette in sending requisitions, 
examining documents or attending completions in the same 
manner as is done by other local authority officers. The 
Bar Council have now passed a resolution, Mr. Jessop dis- 
closed, withdrawing the ruling in question, and stating that 
in future they will deal with any particular case, in which a 
non-practising barrister may ask for a ruling as to the manner 
in which it is permissible for him to act, on its merits and the 
particular facts without laying down any general rule. 
Moreover, the Society have received an assurance from the 
Chairman of the Bar Council that they will be consulted 
in the case of any barrister seeking permission to do the 
disputed work, and that barristers who ask permission to 
continue in specific posts obtained in reliance on the 1949 
ruling will be pressed to arrange the work in their offices 
so that the disputed work will be undertaken by a solicitor. 
Mr. Jessop added that he was personally most indebted to 
Sir HARTLEY SHAWCROSS, as Chairman of the Bar Council, 
for the sympathetic hearing he had given the Society 
throughout. 


Summary Judgment for Damages 


WHAT appears to be the first reported decision on the 
construction of the new version of Order 14, introduced at the 
beginning of this year should not pass unnoticed. VAIsEy, J., 
had to consider, on the hearing of the procedure summons in 
Woodlands v. Hinds 1955) 1 W.L.R. 688 ; ante, p. 418, whether 
an agreement either to purchase shares in a private company 
or to find a purchaser for them was “‘ an agreement . for 
the sale or purchase of property ’’ so that a claim for specific 
performance of it could be the subject of an application for 
summary judgment under the order. He held that it was, 
for ‘‘ property ’’ certainly includes the shares in a limited 
company, and every contract for purchase may be carried out 
by the contracting party in person or by the “‘ substituted 
action ’’ of somebody found by him to implement it. Thus 
far the decision would, we imagine, have been the same under 
the oldrule. But the learned judge had occasion to emphasise 
some of the novelties of the reformed facility for summary 
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judgment in specific performance actions. The contract 
need not now be in writing. Moreover the relief sought need 
not be confined to the remedy of specific performance. It 
was a case in which the additional words in the present rule 
“‘ with or without alternative claims for damages, for rescission 
or for the forfeiture or return of the deposit ’’ came into play. 
The plaintiff had elected to treat the agreement as repudiated, 
and the claim which he asserted by the summons was one for 
an inquiry as to damages. The inquiry was ordered. A new 
feature to which Vaisey, J., did not have occasion to refer is 
that Order 144 may be invoked whether or not the defendant 
has appeared to the writ. 


Taxation of Costs in Winding Up 

It has now been decided by Wynn Parry, J. (The Times, 
9th July), after sixty years’ practice to the contrary, that the 
Chief Clerk in the Companies Winding-up Department has no 
jurisdiction to conduct a taxation of costs in the compulsory 
winding up of acompany. Rule 1 of the Companies Winding- 
up Rules, 1949, his lordship said, defined a taxing officer for 
this purpose as “ the officer of the court whose duty it is to 
tax costs in the proceedings of this court under its ordinary 
jurisdiction.”” In his lordship’s view, the word “ court ”’ 
meant the Chancery Division, and could not mean the 
Companies Court or any court whose sole jurisdiction arose 
under the Companies Acts. The person whose duty it was to 
tax costs could only be one of the taxing masters of the 
Taxing Office, but the Companies Registrar was, by r. 4 (3), 
given the powers and duties of a taxing master. His lordship 
directed in the case before him that the certificate of taxation 
be taken off the file as it had been conducted by the Chief 
Clerk. 

Conveyancing, Practice and Bull v. Bull 

COUNSEL’sS opinion has been obtained by the Council of 
The Law Society on the effect of Bull v. Bull '1955) 2 W.L.R. 
78; ante, p. 60, on existing conveyancing practice having 
regard to s. 27 (2) of the Law of Property Act, 1925, and 
s. 14 (2) of the Trustee Act, 1925. Counsel advises, according 
to the July issue of the Law Society's Gazette, that those 
subsections have the effect only of requiring that capital 
moneys paid to trustees for sale of land as such should be 
paid to at least two trustees or to a trust corporation. In 
his opinion the decision in Bull v. Bull that where land, 
purchased out of moneys provided by two persons so as to 
create a tenancy in common in equity, is conveyed to one of 
them alone, he holds it as trustee for sale on the statutory 
trusts, does not upset existing conveyancing practice, except 
to show that a vendor’s solicitor should satisfy himself by 
inquiring from his client that the latter is beneficial owner 
of the property being sold. In counsel’s view a purchaser 
paying the purchase money to a vendor without notice that 
the vendor is a trustee for sale will obtain a good discharge 
and can rely on the defence of purchase for value without 
notice to any claim by a beneficiary under the undisclosed 
trust. Provided that the purchaser has no actual or con- 
structive notice (including notice of the interests of any 
persons in possession—see s. 14 of the Law of Property Act, 
1925) of any trust, it appears that he can safely accept a 
conveyance from the vendor selling as beneficial owner and 
need not make inquiries to confirm. 


Vendor’s Solicitor’s Charge for Draft Conveyance 

GUIDANCE on what is a reasonable fee to be charged by a 
vendor’s solicitor for a draft conveyance furnished to a 
purchaser under s. 48 (1) of the Law of Property Act, 1925, 
is contained in a note in the same issue of the Law Society’s 
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Gazette. What is reasonable, it is stated, depends on the 
circumstances, but should not exceed the out of pocket 
expenses of the vendor’s solicitor for providing the draft. 
Where the same form is used for a number of sales, the fee 
would be nominal only. It is recommended that the pur- 
chaser’s solicitor should allow to his client a deduction from 
the investigating scale charge of an amount equal to the 
reasonable fee so chargeable by the vendor’s solicitor. In 
the Council’s view the practice of providing a draft conveyance 
when adopted in estate development or otherwise, to ensure 
conformity, is unobjectionable, but would not normally be 
justified on the sale of a single property. Where the sole 
consideration in money or money’s worth is the reservation 
of a perpetual rent-charge, s. 48 (1) and the Second Scale of 
Sched. I, Pt. 2, to the Solicitors’ Remuneration Order, 1883, 
as amended, allow the vendor to stipulate that his solicitor’s 
charges for preparing the conveyance shall be borne by 
the purchaser. In such circumstances the vendor’s solicitor 
should, as a matter of good conveyancing practice, not seek 
to charge the purchaser for a copy of the conveyance (which 
would include the grant of the rent-charge) any more than a 
purchaser’s solicitor in the usual run of sales and purchases 
would ask payment of the vendor for a carbon copy of the 
conveyance, which is normally supplied as a matter of courtesy. 


Law for Lay Benches 

CORRESPONDENCE columns in this journal and elsewhere 
demonstrate the vigour with which the controversy over the 
observance of appearances in the division of functions between 
justices and their clerks continues to be debated. One 
writer to The Times recently took the view that magistrates 
should themselves study law “‘ as outlined in Stone’s Justices’ 
Manual ”’ so as not to have to rely so much on their clerks ; 
and deprecated the mere ornamentation of the J.P.’s desk 
with this most estimable publication. He was quickly taken 
to task by a learned clerk who adverted to the years of study 
and practice necessary to acquire a sound knowledge, of 
magisterial law. In truth the original correspondent’s idea 
seems to miss the whole point of the concern felt by the 
Divisional Court in first drawing attention to the problem. 
It has never been suggested that magistrates are not entitled to 
advice on any question in which an element of law is involved, 
or that the clerk is not the proper person to give it to them, 
using Stone as a reference book as occasion requires. It is all 
a question of ensuring that the decision in the case is that of the 
justices themselves, and that the parties and the public are 
not led to think otherwise. Heaven preserve us from the 
most impartially minded bench that is left to find its own way 
about the manual. 


A Grammar School Agreement 

Aw older generation knows little of the present-day meaning 
of the term “ secondary school.’’ That it generally compre- 
hends, as the Education Act, 1944, is administered by most 
authorities, not only grammar schools but also ‘‘ modern” 
or general secondary schools is certainly puzzling when it is 
realised that in the latter the leaving age is still fifteen and 
no public examination is as a rule taken, while the grammar 
schools set out to prepare the selected pupils who attend them 
to take the General Certificate of Education at sixteen years 
of age. The facts proved before His Honour Judge KINGSLE’ 
GRIFFITH in an interesting case at Great Driffield county 
court showed that the grammar schools maintained by the 
East Riding County Council are considerably more expensive 
in the amount spent per pupil per annum than the general 
secondary schools. It was also in evidence that the grammar 
school is the more advantageous to the pupil provided that he 
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stays the stipulated course, but not otherwise. Hence, if the 
authority requires the parent of a pupil admitted to one of 
its grammar schools to undertake for the attendance of the 
pupil at least until the end of the school year in which he 
attains the age of sixteen, there is, as the learned judge held, 
valuable consideration moving from the council for that 
undertaking. The undertaking went on to provide that if the 
pupil were withdrawn earlier without consent, the parent would 
pay the sum of £18 as ‘‘ ascertained liquidated damages.”’ 
It was argued for the parent that this provision was in reality 
one for a penalty and not a genuine pre-estimate of damage. 
rhe council did not claim to have suffered any direct damage 
from the withdrawal of the one pupil concerned, but, as His 
Honour found, brought themselves completely into line with 
the case of Dunlop Pneumatic Tyre Co., Ltd. v. New Garage 
id Motor Co., Ltd. 1915) A.C. 79. That is to say, they relied 
on the indirect damage likely to result from parents withdraw- 
ing their sons at pleasure. The learned judge, having 
examined the facts of the case in the light of the tests set out 
in Lord Dunedin’s speech in the House of Lords, concluded 
that the council’s object in insisting on the undertaking was 
to save their grammar schools from being disorganised in a 
way that would prevent the money they spent from being 
laid out to the best advantage. Their interest in avoiding that 
injury to their educational system was not incommensurate 
with the sum agreed to be paid, which was accordingly held 
to be liquidated damages and not a penalty. 


Advertisements under the Trustee Act, 1925, s. 27 
THe Lord Chancellor’s office, in view of observations by 
DANCKWERTS, J., in Re Aldhous ; Noble v. Treasury Sclicitor 


Company Law and Practice 
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1955) 1 W.L.R. 459; avte, p. 276, has, after consultation with 
The Law Society, made arrangements with the editors of the 
London Gazette and of the main newspapers publishing 
advertisements under s. 27 of the Trustee Act, 1925, for a 
change in the wording of the advertisements. They are stil 
to appear in tabulated form, but the introductory wor 
have already been changed in the main newspapers as from 
12th July, so as to make it clear that claims are invited 
not only from creditors, but also from persons claiming a 
beneficial interest in the estate. The amended introductory 
words are set out in full in the July issue of the Law Soc: 
Gazette, which adds that the change will not affect the form 
in which details should be supplied to the London Ga 
and to the newspapers for publication, but advertisements for 
insertion in non-tabulated form in local newspapers should 
be adapted accordingly. 


Lancaster Chancery Court 

On Ist July a new court room was opened for the Court of 
Chancery of the Duchy and County Palatine of Lancaster 
when the Lorp Mayor OF LIVERPOOL asked the CHANCELLO 
OF THE Ducuy to accept the court from the City of Liverpool 
Mr. Roy ABERCROMBIE, president of the Liverpool Law 
Society, was among those who spoke at the ceremony.  Th« 
old court room, which was heavily damaged by bombing 
has been completely rebuilt, redecorated and_ refurnish 
New judges’ chambers and a Bar library have been adde« 
The Bar, consisting of fifteen members, was described by 
Mr. E. MILNER HOLLAND, Q.C., the Queen's Attorney and 
Serjeant of the County Palatine, as 
and very independent.” 


re Ne 


‘“small, but very proud 


DISCLAIMING A COMPANY’S FREEHOLDS 


Re The Nottingham General Cemetery Co. 1955| 3 W.L.R. 
61; ante, p. 400, invites reflection upon a problem of some 
practical importance which may arise often in the future 
and one to which the answer will be largely influenced by 
the decisions of the House of Lords when the appeals in 
Morelle, Ltd. v. Waterworth |1954) 3 W.L.R. 257; 98 Sov. J. 
509, Morelle, Ltd. v. Wakeling |1955} 2 W.L.R. 672; ante, 
v. 218, and A.-G. v. Parsons |1955] 3 W.L.R. 29; ante, p. 399, 
are considered by their lordships. The problem is to what 
extent, if at all, ownership by the Crown of a legal estate 
in fee simple of property which vests in it by operation of law 
differs from ownership of a legal estate in fee simple of property 
which is acquired in some other manner. 

The problem arises out of the Nottingham Cemetery case in 
the following manner. A company was incorporated by 
special Act of Parliament for the purpose of establishing and 
maintaining a cemetery in Nottingham. The company, after 
a period of success, sustained losses and an order was made 
under s. 399 of the Companies Act, 1948, for its winding up 
as an unregistered company. The company owned certain 
freehold land in respect of which it had entered into contracts 
granting burial rights, and for the upkeep of graves. On an 
application by the liquidator for an order under the Companies 
Act, 1948, s. 323 (1), that he be at liberty to disclaim the land 
constituting the cemetery and the contracts with the grantees 
of burial rights and for the upkeep of graves, Wynn Parry, J., 
held that the land in question was “land . . . burdened 
With onerous covenants’’ within s. 323 (1), and that, as 
the company’s undertaking was by force of circumstances 
at an end, the power of disclaimer conferred on the liquidator 


applied, and the court would, in the exercise of its discretion 
authorise the liquidator to disclaim the land. 

The following passage occurs in_ the 
Wynn Parry, J. (at p. 63): ‘‘ The Nottingham Corporation 
would be willing to withdraw their opposition provided that 
it were admitted on behalf of the Crown that the result of 
disclaimer by the liquidator would be that the freehold land 
vested in the Crown subject to the habilities of the company 
in regard thereto. (Counsel) for the Commissioners of Crown 
Lands intimated that while he was prepared to admit that 
upon disclaimer by the liquidator the land would vest in the 
Crown, he would contend that the Crown would only have 
become involved in any liability if and when it entered into 
possession, a step which it was not intended should be taken 
Counsel for Nottingham Corporation| invited me to resolv 
this dispute in dealing with this summons, but I propose to 
decline this invitation.” 

It will be recognised that there is some resemblance between 
the invitation declined by his lordship and the point at tsst 
in A.-G. v. supra. 


Two RIGHTS O1 


judgment of 


) v : 
I arsons, 


DISCLAIMER 


The Companies Act, 1948, confers two separate right 
disclaimer. Bys. 323 (1): 

of a company which is being 
burdened with 
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the land would vest in the Crown, but this admission was 
qualified in the manner indicated in the extract from the 
judgment quoted earlier. The right of disclaimer under 
s. 323 is conferred on the liquidator and may only be exercised 
by leave of the court. 


The other right of disclaimer is conferred on the Crown by 
s. 355 of the Act, and does not require leave before it can be 
exercised. By s. 354: ‘“‘ Where a company is dissolved, all 
property and rights whatsoever vested in . . . the company 
immediately before its dissolution (... not including 
property held by the company in trust for another person) 
shall . . . be deemed to be bona vacantia and shall accordingly 
belong to the Crown . . . and shall vest and may be dealt 
with in the same manner as other bona vacantia accruing to 
the Crown.’’ By s. 355 (1): ‘‘ Where any property vests in 
the Crown under the last preceding section, the Crown’s 
title thereto under that section may be disclaimed by a 
notice signed by the Treasury Solicitor.’’ By subs. (2) : 
“Where a notice of disclaimer under this section is executed 
as respects any property, that property shall be deemed not 
to have vested in the Crown under the last preceding section 
and ’’ s. 323 (2) (6) and s. 324 apply in relation to the 
property as if it had been disclaimed under s. 323 (1) immedi- 
ately before the dissolution of the company. Section 323 (2) 
saves the rights and liabilities of other parties; s. 323 (6) 
enables the court to make an order for the vesting of the 
disclaimed property on application being made by an 
interested party. Section 324 deals with liability for a 
rent-charge secured on a company’s land after disclaimer. 
It will be referred to later. 


THE CROWN’sS RIGHT TO DISCLAIM 


The use of s. 355 (1) would appear to involve some circuity 
of action. If property vests in the Crown under s. 354 a 
disclaimer under s. 355 (1) (which procedure, incidentally, 
may only be used in respect of property vesting under s. 354) 
will have the effect of making the property concerned property 
which is deemed not to have vested in the Crown under s. 354. 
In whom then does the property vest? It seems to be 
generally agreed that the property does in fact vest in the 
Crown, but under the general law and not under s. 354. 
For instance, in Re Strathblaine Estates, Ltd. (1948), 64 T.L.R. 
178, a company was, in the circumstances, trustee of certain 
real property for the applicants, the three former shareholders. 
The company was dissolved without action having been taken 
to vest the legal estate in the applicants. Application was 
subsequently made to the court for an order vesting the 
legal estate in the former shareholders. In the course of his 
judgment, Jenkins, J., said (at p. 179): ‘‘ I was referred to 
s. 296 of the Companies Act, 1929 [now s. 354 of the Companies 
Act, 1948] by which all property and rights in a dissolved 
company ‘(including leasehold property but not including 
property held by the company on trust for any other person) ’ 
pass to the Crown as bona vacantia, and it was pointed out that 
the fact that the properties here in question were held by the 
company in trust for the shareholders excepted them from 
the operation of the section. But, irrespective of s. 296 
of the Companies Act, 1929, if the legal estate in fee simple 
continued in existence notwithstanding the dissolution of 
the company, I think it follows that, in default of any other 
owner, such legal estate must by the general law have passed 
to the Crown, subject to the trust, on the principle that there 
must always be some owner of a legal estate in fee simple.”’ 


Is there any difference, apart from the statutory right to 
disclaim, between property vesting in the Crown under s. 354 
of the Companies Act, 1948, and property which so vests 
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under the general law? If there is no difference then, so 
far as freeholds are concerned, s. 354 appears to be of little 
practical value. If there is a difference, then what is it ? 

From the arguments advanced by the Crown in the 
Nottingham Cemetery case it would seem that the present 
contention of the Crown is that where property vests in the 
Crown under the general law, although the legal estate may 
vest, it vests free from all liability unless and until the Crown 
enters into possession. It would appear, however, from the 
express right to disclaim conferred by s. 355 that where 
property vests in the Crown as bona vacantia under s. 354, 
then it is recognised as vesting subject to the appropriate 
liabilities. 

The possibility of unwelcome financial liability accruing to 
the Crown did not entirely escape the draftsman of the 
Companies Act, 1948. By ss. 324 and 356 of the Act where, on 
a disclaimer by a liquidator under s. 323, or by operation of 
law, land vests in the Crown subject to a rent-charge then, 
unless the Crown has first taken possession or control of the 
land or entered into occupation thereof, no liability is imposed 
on the Crown in respect of the rent-charge. These sections 
are, however, expressly limited to rent-charges, and s. 324 
also operates in favour of persons other than the Crown. The 
effect of s. 324 is apparently to amend the common law on 
this point, which imposed personal liability on a person 
entitled to the rents and profits of land to pay any rent- 
charge charged on the land whether he had in fact gone into 
occupation of the land or not, and whether or not the amount 
of the rent-charge exceeded the income from the land. There 
is, however, no authority in the Companies Act, 1948, for 
extending the provisions of s. 324 to burdens other than 
rent-charges. In fact it could be argued that in the absence 
of such other provisions the maxim expressio unius applies. 


AN ANALOGY ? 

A possible analogy to the right for which the Crown now 
appears to be contending may perhaps be found under s. 9 
of the Administration of Estates Act, 1925, where on the 
death of a person intestate the legal estate in his freeholds 
vests in the Probate judge until a grant of representation is 
taken out. As to the position of the President in such cases, 
the latest pronouncement is, by a coincidence, that of 
Wynn Parry, J. In Re Deans [1954], 1 W.L.R. 332; 
98 Sor. J. 110, it’ was argued that the President was the 
trustee of certain shares within the meaning of the Trustee 
Act, 1925. On this his lordship said (at p. 334): “In my 
view, the senior judge of the Probate Division cannot be said, 
by virtue of the language of s. 9 of the Administration of 
Estates Act, 1925, to be a trustee within the meaning of that 
word for any of the purposes of the Trustee Act, 1925. He 
has no duties whatsoever to perform. No obligations fall 
upon him. It is a mere matter of necessary convenience and 
protection which has led to the introduction of s. 9 of the 
Administration of Estates Act.”’ 

The Crown now appears to be arguing that in the case of 
onerous property, although the legal estate may vest in it, it 
has no duties to perform and no obligations fall upon it unless 
and until it enters into possession. It is a mere repository 
of the legal estate until a vesting order is made by the court 
under s. 323 (6) of the Companies Act, 1948 ; the vesting order 
is analogous to the grant of representation and just as the 
latter may never be taken out so the former may never 
be made. 

The strictly limited position under s. 9 of theAdministration 
of Estates Act, 1925, is, however, entirely the creation of 
statute and is far removed from the full legal and beneficial 
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ownership of property which is conferred by common law 
on the Crown in respect of property accruing to it as 
hona vacantia. 
SOME PRACTICAL EFFECTS 

Many instances can be thought of where the problem 
considered in this article may arise in practice. In pre-war 
leases granted by companies there were often onerous land- 
lord's covenants. On the dissolution of the landlord to whom 
is the lessee to look for performance of the covenants? The 
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present-day counterpart is the now fashionable sale of freehold 
flats: here it is not difficult to conceive cases where the legal 
estate in property may vest in the Crown subject to liabilities 
for the maintenance of common parts. 

The present problem may well be a natural development 
arising out of modern economic trends. Up to quite recent 
years there were few cases where the ownership of property 
was not a source of wealth; now the reverse can easily be 
true, as, for example, the ownership of a number of pre-1914 
dwelling-houses let at controlled rents. H.N.B. 


INHERITANCE ACT APPLICATIONS 


In its original form the Inheritance (Family Provision) Act, 
1938, provided that in the ordinary case maintenance could 
only be ordered to be paid if an application for that purpose 
were made within six months from the date on which represen- 
tation in regard to the deceased's estate was first taken out. 
This provision could cause hardship (for an instance, see Re 
Bidie {1949} Ch. 121), and when the Act was amended by the 
Intestates’ Estates Act, 1952, a new subsection (subs. (1A)) 
was inserted in s. 2. This provides as follows :— 

“Tf it is shown to the satisfaction of the court that the 
limitation to the said period of six months would operate 
unfairly— 

(a) in consequence of the discovery of a will or codicil 
involving a substantial change in the disposition of 
the deceased's estate... or 

}) in consequence of a question whether a person had 
an interest in the estate, or as to the nature of an 
interest in the estate, not having been determined at 
the time when representation was first taken out, or 

(c) in consequence of some other circumstances affecting 
the administration or distribution of the estate, 


the court may extend the period.”’ 

This subsection has now been considered in two reported 
cases. In Re Greaves |1954| 1 W.L.R. 760, the widow of a 
deceased was dissatisfied with the provision made for her by 
the will and, through solicitors, entered into negotiations for 
an increase in this provision. These negotiations were 
suspended, and a summons was taken out under the Act 
for further provision, but more than six months after the date 
on which probate of the deceased’s will had been granted. 
The reason for this late application was that the plaintiff's 
solicitors were ignorant of the time limit imposed by the Act. 
An application was then made for an extension of the time 
limit under s. 2 (1A), and it was submitted in argument that 
the limitation to the period of six months would operate 
unfairly because (1) the plaintiff was without information as 
to the true value of the estate; (2) the negotiations for a 
compromise had been suspended but not ended ; and (3) the 
estate had not been distributed; and further, that these 
were circumstances affecting the administration or distribution 
of the estate within the meaning of subs. (1A) of s. 2. 
Roxburgh, J., accepted this last contention, but in his 
judgment no unfairness flowed from any of these circumstances. 
As to thefirst point, the plaintiff's solicitors never asked for 
any information regarding the true value of the estate; and in 
any case the true value of an estate is seldom known within 
six months of the death. As to the second, the plaintiff had 


ample time within the prescribed period and after the negotia- 
tions had been suspended to take out a summons, and that 
step would undoubtedly have been taken by anybody aware 


of the time limit. And as to the last point, the learned 
judge was not prepared to lay down a rule that it would be 
unfair not to extend the time in every case in which no 
distribution had yet been made that was so in the 
majority of cases, and was not a circumstance which made 
it unfair to require a plaintiff to proceed within the prescribed 
time. In the particular case, if it was unfair to hold the 
plaintiff to the prescribed time, it was so in consequence of the 
mistake of her solicitors and for no other reason, and that 
was not a circumstance affecting the administration or 
distribution of the estate. 

The second of the two cases on this provision has only 
just been reported. In Re Bone (1955| 1 W.L.R. 703, and 
p. 434, ante, the facts were up toa point similar. The plaintiff 
was a widow dissatisfied with the provision made for her 
under her husband's will and was minded to take out a summons 
for further provision under the Act. But shortly after the 
death her solicitors were informed by the executors’ solicitors 
that, on the advice of counsel, an application would be made 
to the court for the determination of the question whether the 
widow took an interest in certain assets of the estate or not. 
No immediate steps were, therefore, taken under the Act, 
for the need for such action depended on the outcome of 
the construction summons to be taken out by the executors 
But the widow’s solicitors were well aware of the six months’ 
limit prescribed by the Act, and when this period was running 
they became anxious, but, as the executors’ solicitors continued 
to hold the view that a construction summons was to be 
taken out, they held their hand until the period had expired. 
A summons was, however, taken out on the day after the 
period had expired. Some months later another counsel 
advised the executors that, contrary to the opinion earlier 
given, there was no real doubt about the will and the widow 
took no interest in the assets in question. 

The executors did not oppose the widow’s application for 
an extension of the time within which her summons could 
lawfully be taken out, but there were, apparently, minority 
interests under the will and a beneficiary who appeared in a 
representative capacity on behalf of this class of beneficiaries 
felt it her duty to oppose the application, which was thus 
fully argued. Danckwerts, J., referred to Re Greaves, and 
said that in the case before him there had also been a mistake 
by the solicitors, but the mistake had been of a different 
nature because the plaintif{’s solicitors were well aware of the 
date on which the summons ought to have been taken out : 
the mistake had arisen because the plaintiff's solicitors had 
been kept waiting by the executors’ solicitors, who had 
led them to suppose that proceedings would be taken out for 
the construction of the will. That was not a complete answer 
to the objection to the plaintiff's application, because it did 
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not prevent the plaintiff starting her proceedings and having 
them adjourned pending a decision on any construction 
summons taken out by the executors. But on the whole it 
seemed to the learned judge that this was a case in which 
it would be a hardship if the time were not extended. The 
court had power to extend the time under para. (4) of subs. (14) 
if it would be unfair not to do so in consequence of a question 
whether a person had an interest in the estate not having 
been determined at the time when representation was first 
taken out ; there was a question in this case which had not 
been determined, so that the case fell directly within the 
wording of this paragraph. 

3efore this decision was reported my own feeling was that 
when the legislature provided for an extension of the time 
limit in the case where a question regarding the estate had 
not been determined at the time when representation was first 
taken out it had in mind the case where there would be a 
determination of that question by the court. It is difficult 
otherwise to set limits to the operation of this provision. In 
Re Bone the “‘ question ’’ arose as a result of doubts expressed 
by counsel. But any doubts felt by the personal representa- 
tives or their advisers would now seem to constitute a 
“question ’’ for the purposes of para. (/), and the resolution 
or dissipation thereof, however coming about, a “‘ determina- 
tion ’’’ of the question. Of course, in this particular case, the 
objection to the plaintiff's application was a technicality 
and no more, since the executors’ position could not conceivably 
have been prejudiced by the delay of a day in making the 
application (this factor was not mentioned in the judgment, 


Landlord and Tenant Notebook 


ESTOPPEL 


THE “ Notebook ’’ discussed the liability of a trustee of a 
tenancy to reside in premises according to a covenant in the 
tenancy agreement, decided in the landlords’ favour in 
Lloyds Bank, Ltd. v. Jones [1955) 3 W.L.R. 5 (C.A.) ; ante, 
p. 398, on 2nd July (ante, p. 448). Another issue 
raised in that case, and also decided in the landlords’ favour, 
was whether the landlords’ alleged standing by constituted 
“waiver or release of, or acquiescence in,’’ the breach—to 
use the language used by the county court judge. And as 
the recent addition to the importance of acquiescence in 
breach of covenant made by the Landlord and Tenant Act, 
1954, s. 23 (4), makes the nature of such acquiescence a matter 
of considerable interest to many landlords and _ tenants, 
the judgments of the Court of Appeal, who disagreed with the 
county court’s conclusion of waiver, are the more worth 
studying. 

The facts relevant to this issue in Lloyds Bank, Ltd. v. 
Jones were that by cl. 15 of a tenancy agreement the tenant 
agreed that he would at all times during the tenancy personally 
inhabit the farmhouse; in fact there were two grantees, of 
whom the survivor died in August, 1923, appointing his 
widow and another person trustees; that other person 
surrendered his trusteeship and the respondent was appointed 
in his place in 1934; the respondent never inhabited the 
farmhouse ; the widow did, but died in 1950. The landlords 
for the time being were aware of the facts, but made no 
protest till December, 1952. The county court judge decided 
that “‘ whether such failure to protest was measured as from 
1923 or from 1934, when the respondent became trustee, 
it was in law a waiver or release of the said breach . . . and 
the landlords are estopped from relying upon it as a ground of 
forfeiture, or as a breach by the tenant of a term or condition of 
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but it must have been in everybody's mind throughout thi 
proceedings). The difficulty will lie in advising in other 
cases similar to Re Bone in everything except the length of the 
delay in making the application. It is true that the learned 
judge expressly said in his judgment in this case that applica- 
tions to extend the time must be considered on the particular 
facts of each case, and thus disclaimed any intention of laving 
down any general rule for cases under this particular provision, 
but it is easier for the court to make such a disclaimer than for 
a client’s advisers to appreciate the point at which a decided 
case, however full of reservations, ceases to be authority for 
anything but the particular point there decided. This diffi- 
culty is increased by the fact that even a successful applicant 
upon an application for the extension of the prescribed time 
limit must normally expect to be ordered to pay the costs of 
all parties of that application, as was ordered to be done in 
Re Bone. 

The moral is that paras. () and (c) of subs. (1A) should be 
regarded as a tabula in naufragio. In the ordinary case a 
summons for maintenance under the Act should be taken out 
at the earliest possible opportunity, even if negotiations for 
some compromise settlement are then on foot. At the outset 
the only defendants to the summons are the personal representa 
tives, whose attitude in these applications is, or should be, a 
neutral one, and there need be no fear of prejudicing the 
outcome of any negotiations if the reason for taking out a 
summons is explained to the personal representatives in a 
suitably worded letter at the time. “ABC” 


BY WAIVER 


his tenancy within the meaning ofs. 24 (2) (d) of the Agricultural 
Holdings Act, 1948.’’ It is not clear why the judgment was 
phrased so as to cover forfeiture: one would have thought 
that the obligation was a continuing one; but at all events, 
what had happened was that a notice to quit had been served 
under s. 24 (2) (d), so that the actual question was whether 
the landlords had lost their right to enforce the covenant 
as such. 

The position found to exist when a right is so lost has 
been described in various ways. It has been said that the 
court infers some legal proceeding which has put an end to 
the covenant (Pollock, C.B., in Gibson v. Doeg (1857), 2 
H. & N. 615) ; that it can be concluded either that a binding 
licence has been granted to commit the particular breach, 
or that the covenant has been released (Romer, J., in Re 
Summerson ; Downie v. Summerson {1900} 1 Ch. 112n) ; that 
it may be inferred that the parties (note the plural) intended 
to release the covenant (A.T. Lawrence, J., in Gibson v. Payn 
(1905), 22 T.L.R. 54). 

In Lloyds Bank, Ltd. v. Jones, the county court judge 
had based his view on Gibson v. Doeg and on Hepworth v. 
Pickles (1900) 1 Ch. 108, in which latter Farwell, J., adopted 
the language of Gibson v. Doeg and that of Re Summerson. 
In view of the disagreement with that view by the Court of 
Appeal, I propose briefly to examine all four older 
authorities. 

Gibson v. Doeg merits close examination, both because 
it was a case between landlord and tenant concerning restric- 
tions on business user, and is for that reason likely to be heard 
of in connection with Pt. Il ofthe Landlord and Tenant Act, 1954, 
and because it can be considered the leading case on estoppel 
by waiver. In 1822 two dwelling-houses were let for a term 
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of fifty-four years, the lessee covenanting not without the 
express consent in writing of the lessor to carry on, etc., any 
business whatsoever ; not to effect alterations ; not to start 
any manufactory, etc.; not to use or suffer the premises 
to be used for any other purpose than that of a dwelling- 
house and gardens. Some time before 1837 one house became 
a public-house and the other a grocery shop, fairly substantial 
alterations and additions being made; while on the gardens 
were erected a stable and a workshop. The plaintiff bought 
the reversion in 1857 and (availing himself of a forfeiture 
clause) sued in ejectment. At Newcastle Assizes the judge 
took the view that the receipt of rent for twenty years odd 
with knowledge of the facts had released the covenant, not 
even leaving the issue to the jury. Approving, Pollock, C.B., 
said (when a rule was sought): ‘‘ We are of opinion that 
where a breach of covenant has continued for upwards of 
twenty years, and, with full knowledge of it, rent has been 
from time to time received, that fact may be left to the 
jury to say whether they will not presume a licence. It 
would be strange if a jury might presume a grant from 
upwards of twenty years’ user, and yet not be at liberty to 
presume a licence. It is a maxim of the law of England 
to give effect to everything which appears to have been 
established for a considerable course of time, and to presume 
that what has been done was done of right, and not in wrong. 
That, practically, has caused a series of trespasses to con- 
stitute a right, so that it might be said a right has grown 
out of proceedings which are wrongful. But, in truth, it is 
nothing more than giving effect to notorious and avowed 
acquiescence. No person would have permitted a covenant 
to be broken for more than twenty years, unless he was 
aware that it was broken as a matter of right.”’ 

This passage has either been cited or referred to in later 
authorities, and its importance for present purposes is that 
the elements of waiver are limited to knowledge and time. 

In Re Summerson the purchaser of a leasehold public-house 
found that the lease contained a provision prohibiting the 
use of the premises as such and took out a summons asking 
to be discharged ; evidence showed that there had been over 
thirty years’ uninterrupted user for the prohibited purpose, 
with the knowledge of the lessors, who had never suggested 
that it was not rightly so used or threatened any proceedings. 
Farwell, J., applied the above-cited passage. 

Hepworth v. Pickles concerned a contract made in 1898 
to buy freehold premises—a dwelling-house and shop. The 
plaintiff objected to complete when he discovered that an 
1874 conveyance contained a covenant prohibiting the use 
of any building erected on the land as an inn or for any 
purpose otherwise than asa dwelling-house, shop or outbuilding, 
and the sale of any intoxicating liquors. The shop was a 
grocer’s shop with an off-licence. It was proved that beer 
and spirits had been sold on the premises for twenty-four 
years. 

Farwell, J., said that he proposed to follow the two authori- 
ties referred to above ; and, dealing with an objection that 
this was not a landlord-and-tenant matter, and that other 
persons than the 1874 vendor might be able to complain, 
dismissed it on the ground that ‘‘ the user had been open and 
notorious, and any such person would be equally bound by 
the fact that he must have known of it.”’ 
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The position in Gibson v. Payne was somewhat novel, 
a lessee being called upon to repair a coach-house and stable 
which had never existed. The obligation to build and keep 
them in repair was imposed by a building lease granted in 
1866, and though the lessor had died soon after the grant, 
A.T. Lawrence, J., was satisfied that, the ground on which this 
building was to have been done having become parts of the 
gardens of adjoining houses, the scheme had been modified 
so that, in fact, the lessor had approved of the alteration and 
licensed it, both parties intending the covenant to repair 
to be released gua stable and coach-house. 


In view of these authorities the county court judge 
deciding the point submitted to him in Lloyds Bank, Ltd. v. 
Jones, observing that there was no obligation on him to 
treat twenty years as the minimum period, was quite 
satisfied that the conduct of the landlords in standing by 
from 23rd May, 1934, until 31st January, 1951, without 
protest at the respondent’s non-residence, constituted waiver 
or release from, or acquiescence in, the respondent’s breach 
and that the landlords were now estopped from alleging 
such breach. 


Singleton, L.J., disagreed with this conclusion largely 
because, until 1950, one of the two trustees had lived in the 
premises in accordance with the covenant which, the learned 
lord justice emphasises, was designed to ensure that the 
person responsible for rent and covenants should live there, 
and that the landlord should not have an absentee tenant 
Acquiescence ought not to be held to waive or release rights 
“without regard to the facts.’’ There was nothing in the 
landlords’ conduct wholly inconsistent with the existence of 
the covenant; nothing to show an intention to waive it. 
Jenkins, L.J., likewise drew a sharp distinction between 
personal inhabitation by one only of two joint tenants and 
failure by a single tenant to inhabit personally ; assent to o1 
acquiescence in the latter was not to be inferred from assent 
to or acquiescence in the former. And Morris, L.J., saw no 
reason why, after the death of the widow trustees, the landlords 
should not say that though they had not been insisting on 
full and strict compliance with the covenant in the past, they 
proposed to require compliance for the future. 


It may be said that Singleton and Morris, L.JJ., seem to 
attach rather more importance to therg having been no 
‘conduct ’’ of the landlords from which acquiescence could 
be inferred than do the older authorities in which it was, 
essentially, the standing by and doing nothing when one might 
have done something which was held to have warranted the 
inference. Knowledge, inactivity and time seem to have 
been the essential elements. But it may be splitting hairs 
to distinguish positive and negative conduct in such cases, 
and I suggest that the real importance of Lloyds Bank, Ltd. 
v. Jones on this point lies in the distinction drawn between 
degrees of infringement ; Singleton, L.J., actually spoke of 
“in a sense ... a partial breach.’’ So it may be that 
some tenant of a dwelling-house bound by a covenant to 
use it not otherwise than as such will not acquire the protection 
of Pt. II of the Landlord and Tenant Act, 1927, if, to his 
landlord’s knowledge, he gives an occasional music-lesson and 
is left alone. 

R. B. 





Mr. DouGLas PursEY BLATHERWICK, solicitor, of Newark, has 
been elected to be the next vice-president of the Methodist 
Conference. 

Mr. F. AsHE LINCOLN, Q.C., and Mr. GERALD A. GARDINER, 
0.C., have beer elected Masters of the Bench of the Inner Temple. 


The Lord Chancellor has appointed Mr. RicHarp ARTHUR 
LoRAINE HILLARD to be Chairman of the Agricultural Land 
Tribunal for the South-Eastern Area in the place of Mr. B 
Godman Irvine, who has resigned on becoming a Member of 
Parliament, 
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HERE AND THERE 


WHY WORK ? 
PEOPLE will work, and work hard, for three motives. They 
will work for something in which they believe, without thought 
of profit or reward for themselves beyond the hope of its 
service or achievement. Or they will work by compulsion 
under the threat of the pistol or the concentration camp or 
some more subtle form of blackmail ; to be obliged to work 
for bare economic survival is to work under compulsion. 
Or, finally, they will work for the profit motive, which just 
after the war fell into such disfavour and derision in certain 
quarters, and the profit motive means getting something for 
money in your pocket to spend or save or squander 
just as you please. Money means (among other things) the 
power to purchase the services of other people. But it is 
precisely this power of the private individual to purchase 
services for himself that at almost all times in history has 
aroused the jealous cupidity of governments. For one thing, 
it makes the individual independent and therefore less docile 
and easy to manage. For another thing, governments, or the 
individuals on the inside of the governmental machine, are 
always wanting to tap that power, and that they may want 
to do for a variety of purposes and motives. They may 
simply want to make ends meet in reasonable national house- 
keeping. Or they may all be scrambling for the deepest 
possible lucky dip into the national resources by way of offices, 
sinecures and extra advantageous contracts. Or in a lunatic 
benevolence they may fancy themselves as an improvement 
on divine Providence, doing all the things for the world which 
they feel Almighty God would do, “‘if’’ (as the American 
business man said) “‘ he had the money.’’ When the govern- 
ment takes on the job it is, of course, our money with which 
it is being so generous. Now, governments, like individuals, 
have mixed motives and it would be invidious to try to 
estimate the proportionate influence of any individual motive, 
but they have singularly little regard for the motives actuating 
the taxpayer. If the present official assumption is that he 
can be relied on to share official enthusiasm for the objects 
of official expenditure, that is in most cases very far from the 
truth. So eliminate disinterested enthusiasm as a motive for 
working hard in order to pay high taxes. Work under- 
taken on the compulsion of the mere necessity for survival 
would not produce a full and overflowing Treasury. So it 
remains true that the ordinary individual works hard to earn 


yourself 


the means of having his own way, and in the long run it 
will pay the Treasury not to squeeze him so hard as to break 
his faith in the ultimate possibility of succeeding in reasonable 
measure. 
AT EVERY TURN 

3UT, as things are at present arranged, there is little chance 
of having one’s own way save by an extraordinary virtuosity 
in playing hide-and-seek with the tax gatherer, and that 
game ranges over the whole of modern life. The tax question 
affects every calculation. Take a random look round here 
and there on every side. Does the government want the 
little man to save the money not extracted from him by 
taxation and lend it to the nation? Then why, if he lends 
it by way of National Savings, is the interest free of tax, but 
not if he lends it by way of the Post Office Savings Bank ? 
The taxpayer does not join heartily in the chorus when the 
Chancellor of the Exchequer sings, ‘‘ Carve a little bit off the 
top for me, for me.’’ Or look in another direction. At the 
Exeter Assizes some months ago a doctor was given three 
years for blackmail. Hitherto the blackmailer’s stock-in-trade 
has mostly been an ability to threaten revelation of moral 
lapses. This one was playing on the menace of revealing 
alleged income tax frauds. Again, bereavement in a family 
produces a more bitter pang when it removes a dependent 
relation who is a fiscal asset, and many such remain alive on 
paper long after they have been committed to the earth. The 
ultimate effect of this inescapable tension has different 
manifestations in differently constituted persons. An elderly 
Surrey doctor, admitting a debt of £81 14s. for income tax, 
told the Guildford magistrates last year that committal to 
prison would be welcome because it would give him a little 
peace. Toa tax official who had asked him whether he realised 
what action the Ministry of Health would take, he had replied 
that he would not have to pay income tax. The magistrates 
adjourned the case for six months in the hope that he would 
pay, but he said: ‘‘ The only thing that interests me is that 
right is right. If that money is owing I will go to prison like 
a lamb.’’ How very different the Belgian butcher who 
stormed into the tax office at Thuilles with a chopper and a 
bottle of petrol, chased out the staff and set the building on 
When arrested he told the police that the inspector 
‘““He would not listen to 
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fire. 
of taxes had over-assessed him. 
reason,” he explained. 


THE LAW SOCIETY: ANNUAL GENERAL MEETING | 


THE Annual General Meeting of The Law Society was held in 
the Society’s Hall on Friday, 8th July, 1955, under the 
Chairmanship of the retiring President, Mr. Frederic Hubert 
Jessop, LL.B. 

In opening the proceedings, the CHAIRMAN said that the notice 
convening the meeting was usually taken as read, and to this 
course the meeting agreed. 

At the Chairman’s invitation, the minutes of the meeting held 
on 9th July, 1954 (circulated to members in the Law Society’s 
Gazette), which he indicated were also usually taken as read, 
were duly authorised to be signed as correct. 

Under the byelaws relating to the election of the President 
and Vice-President, the Chairman announced that Mr. WALTER 
CHARLES Norton, M.B.E., M.C., and Sir Epwin (Savory) 
HERBERT, LL.B., having been duly nominated respectively as 
President and Vice-President, and there being no other candidates, 
he accordingly declared them duly elected. 

Mr. Norton, in thanking the members, said that he supposed 
that all his predecessors, on the threshold of the office of President, 
had much the same feelings as he had—an overwhelming sense 
of responsibilities to come, which he was really quite inadequate 


to undertake. On the other hand, one must confess, he thought, 
naturally, a great feeling of pride at having been chosen to 
represent the profession during the next year. He would 
certainly do his best, and leave them to be the judges. He only 
hoped that, at the end of his term of office, he would deserve 
rather more than the motto which had been so aptly coined by 
the President in relation to the legally assisted persons, ‘ 
desperandum ; nil contribution !”’ 

Sir Epwin HERBERT said that he also would like to thank 
the members for the honour done him. He would certainly 
do his best to second the efforts of his friend, Charles Norton, 
and it would really give him very great pleasure to go through 
the year hand in hand with him. 

The CHAIRMAN then stated that there were fourteen vacancies 
in the Council to be filled. Of those, thirteen had arisen in 
accordance with the provisions of byelaw 57, and there was on¢ 
casual vacancy in respect of the London constituency caused by 
the resignation during the year of Mr. K. D. Cole, which, in 
accordance with the provisions of byelaw 60 (2), the Council 
had temporarily filled by the appointment of Mr. Stuart Henry 
Moreau Wilson. In respect of no constituency were the candidates 
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more in number than the vacancies, so that no poll by voting 
papers was necessary. He accordingly declared the following 
fourteen candidates to be duly elected, viz. :— 

London.—Sir Geoffrey Abdy Collins, B.A., LL.B. ; Mr. Eric 
Davies, B.A., LL.B.; Mr. Edmund Theodore Maddox; The 
kt. Hon. Lord Milner of Leeds, MC., tb. Dix, ED: - 
Mr. Henry Edmund Sargant, B.A.; Sir George James Cullum 
Welch, O.B.E., M.C.; Mr. Stuart Henry Moreau Wilson, M.A. 

South-Eastern.—Mr. Frank Miskin, M.C. 

Southern.—Mr. Cecil Herbert Spence Blatch. 

South-Western.—Mr. Ian David Yeaman. 

West Midland.—Mr. John Henry Squire Addison, M.A., LL.B. 

North-Westeyn.—Mr. Roland Marshall, J.P. 

North-Eastern.—Mr. John Renwick, M.A., LL.B. 

Eastern.—Mr. William Joseph Taylor. 

The CHAIRMAN also declared Mr. George Alexander Dodsworth, 
Mr. Hugh Rowley Campbell Hall, and Sir Richard Ernest 
Yeabsley, C.B.E., F.C.A., F.S.A.A., having been duly nominated 

Auditors, and there being no other candidates, to be duly 
elected. 

He then formally moved the adoption of the Accounts printed 
in the Annual Report, which had been circulated ; called upon 
Mr. Henry B. Lawson, as Chairman of the Finance Committee, 
to second the motion ; and asked him to answer any questions 
upon the Accounts. 

Mr. Lawson said that he had much pleasure in seconding that 
motion. 

THE ANNUAL REPORT 

The CHAIRMAN, having invited questions on the Accounts, and 
none being forthcoming, moved the adoption of the Annual 
Report ; stated that his speech on the motion for the adoption 
of that Report had been circulated ; and secured the agreement 
of the meeting to that speech being taken as read.* He then 
stated that there were one or two matters upon which he wished 
to add a few remarks to those appearing in the Annual Report 
and in his printed Address ; and he proceeded to read the following 
supplementary Address :— 

“ Barristers doing Conveyancing Work 

‘‘My predecessor referred in the course of his Address at the 
Annual Conference at Scarborough in September, 1953, to a 
ruling of the General Council of the Bar which had been under 
discussion between the Council and the Bar Council at that 
time for over three years. The ruling was to the effect that 
barristers in local government service and in nationalised 
industries would not commit a breach of etiquette in sending 
requisitions, examining documents or attending completions 
in conveyancing matters, including transactions under the 
Land Kegistration Act, 1925, in the same manner as was 
done by other local authority officers. 

‘In March, 1954, we published in the Law Society's Gazette 
in full the considered statement read by Sir Dingwall Bateson, 
when President of The Law Society, to a full meeting of the 
Bar Council protesting against this ruling on the ground that 
it appeared directly, and was intended, to authorise a 
particular class of barrister to do solicitors’ work and as such 
was completely in conflict with the well established basic 
principles which had for a long time governed the division 
of work between the two branches of the legal profession. 

‘ During the last year we have pressed the representations 
which we had already made against this ruling, and within 
the last six months representatives of the Council have had 
further consultations upon it with the Treasurers, or their 
representatives, of all four Inns of Court. 

‘“T am very glad to be able to tell you to-day that I have 
been notified by the Chairman of the General Council of the 
Bar that, at their meeting on Monday last, the Bar Council 
passed the following resolution :— 

“1. Having regard to the difficulties which have arisen 
in practice in the application of the third paragraph of the 
1949 ruling of the Bar Council (at p. 12 of the Annual 
Statement of the Bar Council for 1949) in regard to non- 
practising barristers and to the discussions at The Law 
Society, to which that paragraph has given rise, the Bar 
Council have decided to withdraw the ruling therein contained. 

“The Bar Council will deal with any particular case in 
which a non-practising barrister may ask for a ruling as to 
the manner in which it is permissible for him to act on its 
merits and having regard to its particular facts without 
laying down any general rule. 

* The President's Address is printed at p. 486, post. 


JOURNAL [Vol. 99) 485 


‘2. The Bar Council, however, takes the opportunity of 
adding that they recognise that the question of the extent 
to which a non-practising barrister may undertake activities 
open to him only because of his qualification as a barristet 
is one constituting a real problem affecting recruitment to 
the Bar and the organisation of the legal profession as a 
whole. They hope that the Benches, in consultation with the 
Bar Council and The Law Society, as the case may be, will 
give study to this problem.’ 

‘TI would add that we have received an assurance from the 
Chairman of the General Council of the Bar that The Law 
Society will be consulted in the case of any barrister seeking 
the permission of the Bar Council to do the work which we 
have always regarded as being solicitors’ work in carrying 
through conveyancing transactions, and that if in any particular 
case where a barrister has obtained a specific post in reliance 
on the ruling of the Bar Council which has now been withdrawn, 
he asks permission to continue in that employment, he will 
be pressed to do everything possible so to arrange the work in 
his office that this particular business will be undertaken by a 
solicitor rather than by himself. 

This, therefore, brings to a satisfactory conclusion a most 
unfortunate state of affairs which might well have impaired 
the good relations which it is so important should exist between 
ourselves and our friends at the Bar. 

‘I would add that I am personally most indebted to the 
sympathetic hearing which Sir Hartley Shawcross, as Chairman 
of the General Council of the Bar, has given to us throughout 
this difficult matter. 

“County Courts Bill 

“On p. 23 of the Report, it is stated that the County Courts 
Bill introduced in the last Parliament did not pass through all 
its stages before the Dissolution, and consequently would have 
to be re-introduced in the present Parliament. Reference is 
made to the efforts the Council had made up to that stage 
to obtain the introduction of a‘ cushion’ between the limit 
of the pecuniary jurisdiction of the County Court and the 
amount of damages below which only County Court costs can 
be recovered in a High Court action. 

The County Courts Bill was in fact re-introduced shortly 
after the opening of the new Session of Parliament and passed 
through its Committee Stage in the House of Commons on the 


5th July. As many of you will have noticed, the Government 
has now accepted the introduction of a ‘ cushion’ which ts to 
be between £300 and £400 both in contract and in tort \ 


letter written jointly by Sir Hartley Shawcross and myself on 
the subject of the ‘ cushion’ had been publis shed in The Time 
on the 24th June, and a leading article in the same issue had 
supported the views expressed in that letter. While I think 
there ought logically to be a larger ‘ cushion’ in tort than in 
contract—the Council originally suggested a ‘ cushion’ from 
£200 (or possibly £250) to £400 in tort and from 4300 to /400 
in contract—I think you will agree that the existence of a 
‘cushion’ from £300 to £400 in respect of both types of action 
is a great improvement on the provisions of the Bill as 
originally introduced. 
© Section 21, Legal Aid and Advice Act, 1949 

“On p. 48 of the Report it is said that the discuSsions with 
the Home Secretary had been delayed by the General Election, 
but were expected to take place in June. They have not in 
fact taken place yet, but a joint deputation on this subject 
from The Law Society and the Bar Council is to be received 
by the Home Secretary on the 19th July. 

The Solicitors Bill 

“As a result of discussions with the Master of the Rolls, the 
Lord Chancellor's Office, and the Parliamentary draftsmen, the 
Solicitors Bill, the salient features of which I outlined in my 
printed Address, will probably contain a clause repealing most 
of Pt. II of the Solicitors Act, 1932 (which is concerned with 
articles and examinations) and empowering The Law Society 
to deal with these matters in future by regulations approved 
by the Lord Chancellor, the Lord Chief Justice, and the 
Master of the Rolls. This clause would give welcome flexibility 
inasmuch as regulations can be altered more readily than Acts 
of Parliament ; furthermore, it is an undoubted fact that the 
bulk of the provisions in Pt. II of the Solicitors Act, 1932, 
would be regarded by Parliament as essentially domestic 
matters for regulations if Parliament were for the first time 
passing legislation regarding the qualifications and training 
of solicitors. 
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“ Compensation und 

‘‘T have made a general statement about the financial situation 
of the Compensation Fund in my printed Address, and I have 
said that the fund is in a vulnerable position and will continue 
to be so until we have an adequate contingency reserve 

“When the Compensation Fund was first proposed, I, in 
common with many other solicitors, thought it inequitable 
that an honest man should be compelled to contribute towards 
the defalcations of the dishonest. Since then, I have altered 
my view. We have always paid for the defalcations of the 
dishonest, if not in cash, then in loss of professional prestige 
and in loss of work. 

“As I have said in my printed Address, I now regard the 
establishment of the Compensation Fund as the finest step 
we have taken towards restoring public confidence in the 
profession. 

‘““We are committed to the maintenance of the 
Compensation Fund by s. 2 of the Act of 1941, and it is 
essential that it should be put in a healthy financial state. 
Although every admitted claim has been paid up to the end 
of the last practice year, the fund must be regarded as being 
in a vulnerable position until it has an adequate contingency 
reserve sufficient to meet any extraordinary claims which may 
be made upon it. Such a contingency reserve can only be 
accumulated by increasing for a time at all events the contri- 
butions of the profession. If the fund found itself in a position 
that it could not meet any extraordinary claim—in other 
words, in a state of bankruptcy—the good will of the public 
which has been obtained by the institution of the fund would 
be largely lost. 

“T think you ought to know the figures from the 
16th November, 1942, when the fund was inaugurated, up 
to the 30th April, 1955, the date of the Annual Keport. I 
will accordingly read them to you: 


Total contributions received (less refunds) £868,431 
Interest and recoveries 81,903 
Making a total of : oa ie 7 950,334 
Total grants made and administration and other 

expenses 5s ve is e ie 671,108 
Leaving an actual balance in hand as at 30th April 279,226 
Total claims outstanding at the same date, 

30th April last 260,513 
Making an excess of the fund over the claims of £18,713 





“Perhaps I ought to emphasise that it has been our experi- 
ence in the past that a percentage of the claims made on the 
fund is always rejected or withdrawn because on investigation 
certain of the claims are found not to be in respect of matters 
where the relationship of solicitor and client existed, or because 
the loss was first discovered before the fund came into 
existence. It is difficult to estimate what that percentage 
is likely to be of the total claims outstanding on the 30th April, 
1955 ; but if the experience of the last four years can be taken 
as any guide, perhaps 20 per cent. of these outstanding claims 
will be rejected or withdrawn. 

““ Even if I am right in this, we must remember that further 
claims will come in, but no further contributions will be received 
during the present practice year; obviously, therefore, we 
still have not anything approaching an adequate fund. 

“IT very much hope that you, ladies and gentlemen, to-day 
will endorse the Council’s decision that we should seek 
legislation empowering us without further delay to put our 
house in order in this respect. 

“I would only add that, put at its lowest, on a purely 
commercial basis, an additional sum of /5, less a deduction 
for income tax—and possibly sur-tax for some of you richer 
ladies and gentlemen—seems a very small price to pay for 
the inestimable value of our reputation as a profession.”’ 

At the conclusion of his supplementary speech, the CHAIRMAN 
formally moved the adoption of the Report and asked Mr. Norton 
to second it. 

Mr. NorTon said that he had much pleasure in seconding the 
adoption of the Annual Report. 

The CHAIRMAN thereupon invited discussion upon it. 

Mr. CLAUDE HornBy (London), upon addressing the Chairman 
and being invited to come to the platform and speak into the 
microphone, admitted to being ‘‘ old-fashioned’’ enough to 
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prefer not to, but did so upon being informed by the Secretary 
that they were trying a recording system which was wired to 
the microphone. He said it was a new experience for him, but 
he was willing to try everything once; it had almost caused 
him to forget what he was going to say ! 

Again addressing the Chairman, through the microphone, 
Mr. Hornby said that he would like to say this to him: that 
as he now sat down, having performed, he supposed, practically 
his last duty during his official year, he was certain that the 
great majority of solicitors there, and doubtless throughout the 
profession, appreciated the extremely hard work that the 
Chairman had put into everything that he had done during his 
term of office. (Applause.) For some reason or other, he 
thought it was something in the nature of a surprise that anybody 
from a little place (God forbid that he should decry the name of 
Aberystwyth !) in the principality of Wales should venture to 
come up to London and in effect spend the whole of his working 
time there and carry on an office with such conspicuous success 
as he had done. 

He could personally speak as one having had something to do 
with an association connected with solicitors practising in 
criminal matters, or rather doing work related to that branch 
of the law, and he could say that they in that association 
appreciated the efforts (supported as he knew they had been by 
Sir Sydney Littlewood, who had always been so assiduous in that 
connection) which had resulted in the projected meeting with the 
Home Secretary on the 19th July with regard to s. 21 of the Legal 
Aid and Advice Act, 1949—which he hoped would give those 
who undertook such work something approaching fair and 
reasonable charges. There was still likely to be some delay in 
this matter, but they must hope for the best. Anyhow, they 
did wish to thank the Chairman very much and to assure him 
that they all gratefully appeciated what had been done. 

In the past he had occasionally—he hoped constructively 
had to throw something in the nature of almost a small brick 
at the Council. That, however, did not prevent him (perhaps 
it was the weather !) offering on this occasion, if not a bouquet, 
at any rate a small bunch of flowers. (Applause.) 

The CHAIRMAN thanked Mr. Hornby for his appreciatory 
remarks. 

Mr. SYDNEY REDFERN (London) said that, although 
he was not speaking from the point of view of one practising on 
the criminal law side, he would like to associate himself with 
everything that had been said by Mr. Claude Hornby. He would 
like also to add one other thing: that the ordinary workaday, 
humble members of this Society must, he knew, appreciate the 
courtesy which they had invariably received from the Chairman, 
who had mixed with them freely and had not held himself aloof 
but had been with them in their daily talks in the common room, 
etc. Those were things which he was quite certain the ordinary 
member appreciated more than he could say. He therefore, 
with the greatest respect, expressed the hope that the Chairman’s 
successor and successors would follow his very delightful example. 
(A pplause.) 

Mr. G. W. FisHER (London) inquired if the Chairman could 
split up the figures for payment of claims on the Compensation 
Fund and the cost of administration, which had been lumped 
together at £671,000. 
cost of administration of the fund. 


Mr. B. E. C. OGLe, at the request of the Chairman, indicated — 


that the costs of administration included payments to solicitors 
for work for the Committee, investigation work, and also covered 
cost of trusteeships in bankruptcy, and that kind of thing. The 
figure would roughly be in the nature of £45,000 for the cost 
of administering over the twelve years. 

Mr. FisHeR expressed his satisfaction with this explanation. 

The CHAIRMAN then formally moved the adoption of the 
Report, which was agreed by the meeting; and he announced 
that, there being no notice of motion or any other business, that 
brought the proceedings to a conclusion. 


THE PRESIDENT’S ADDRESS 
LADIES AND GENTLEMEN: There being no notice of motion 
this year, my last task as President of the Society is to move the 
adoption of the annual report of the Council which has been 
circulated to all members of the Society. The report covers a 
period of twelve months from the Ist May, 1954. 
My year of office has coincided with the first year of work by 
the increased Council of sixty-five members, for which our new 
Charter in 1954 made provision. 


He would like to know the figure for the 





ar 





July 16, 1955 THE 


First, I am sure it would be your wish that we should extend 
the warm congratulations of all members to Sir William Charles 
Crocker on the Knighthood which the Queen conferred upon 
him in the New Year’s Honours list. 

At this meeting last year my predecessor, Sir William, 
mentioned the retirement from the Council of Mr. Mainprice, of 
Manchester, and Mr. Wilkins, of Aylesbury. During the present 
year the Council have lost the valuable services of Mr. Kenneth 
Cole who, for reasons of health, resigned his membership of the 
Council, and I would like on behalf of all of us to express to 
Mr. Cole the thanks of the profession for the services which he 
rendered to it during the five years he served as a member of the 
Council. 

I want to refer to only one other former member of the 
Council, namely, Sir Hugh Foster, who was President of the 
Society in 1945-46. Following an accident, he resigned from 
the Council in 1954 and we have learned with very great regret 
of his death on the 10th February this year. 


THE WorRK OF THE COUNCIL 

The annual report is arranged (as has been customary in recent 
years) to show at the beginning the more important matters with 
which the Council themselves have dealt and thereafter the 
matters with which the individual standing committees have 
been primarily concerned during the past twelve months. I only 
propose to-day to touch on a few of the matters mentioned in 
the report itself. 


Commonwealth and Empire Law Conference 

You will have seen in the report how the work of the Council 
and its committees has been reorganised and the number of 
meetings that we have held. References are made to various 
conferences for which arrangements have been made and I want 
to-day to refer to only one of these, namely, the Commonwealth 
and Empire Law Conference, which is to be held in about a 
fortnight’s time. This is the first occasion upon which a legal 
conference of all the lawyers—solicitors and barristers alike— 
within the Commonwealth and Empire has been convened. The 
Council first suggested this Conference to the General Council of 
the Bar in 1952 and with their concurrence we approached the 
various Commonwealth Law Societies and Bar Associations with 
the suggestion that a Conference might be convened and it was 
received with the greatest enthusiasm. The organisation of the 
Conference has involved a great deal of work, but substantially 
over 1,000 people are coming to London from different parts of 
the world to attend it and we are determined to do our best to 
see that the discussions at the Conference itself may be useful 
and that our very welcome visitors may experience what 
hospitality in the United Kingdom can mean. 

The working arrangements for the Conference itself are the 
responsibility of a committee representative of the Law Societies 
and Bar Associations in the Commonwealth countries, but the 
social programme has been the responsibility of a joint committee 
consisting of our Overseas Relations Committee and the External 
Relations Committee of the Bar Council. We have had the 
advantage of representatives of the legal profession in Scotland 
serving on that committee and also a representative of the 
Society of Public Teachers of Law. We hope and believe that 
we have arranged an attractive programme which will enable 
our visitors to see some of the places of interest in and around 
London during the Conference itself and we have arranged 
several tours of six or seven days’ duration so that they may 
visit different parts of the country. Our Scottish colleagues 
have also arranged for a special tour of Scotland during the ten 
days preceding the opening of the Conference in London, which 
tour will conclude with several receptions in Edinburgh. 

Many of you here will have received from me a letter which I 
sent to all members practising in London and the Home Counties 
inviting you to offer private hospitality if you were able to do so, 
so that if possible every one of our visitors would receive at least 
one private invitation and so meet, preferably in his home, a 
practising lawyer in England during his stay. Sir Hartley 
Shawcross, the Chairman of the Bar Council, has written 
similarly to all members of the Bar in London, and I only want to 
add now that I am very grateful to those of you who have so 
kindly responded to my invitation. 


Joint Committee with Scotland 

The next matter to which I want to make a short reference is 
the establishment of a Joint Consultative Committee with The 
Law Society of Scotland which we have set up at their invitation, 
in order that the two Societies may consider matters of common 
interest and, where action is necessary, mav ¢o forward in unison. 
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Legal Aid and Advice Act, 1949 


Next, as regards the administration of the Legal Aid and 
Advice Act, 1949, on the 8th July last year the Legal Aid 
(Amendment) Scheme, 1954, was made by a special scheme 


making committee with the approval of the Lord Chancellor and 
the concurrence of the Treasury, empowering the Council to 
increase the number of members of area committees in London 
and the provinces having regard to the additional responsibility 
which had been placed upon those committees in having to 
adjudicate upon applications for certificates to appeal to appellate 
courts. You will see from the report that under the powers 
conferred upon them the Council have increased the membership 
of four area committees. 

In December last the Attorney-General stated in the House of 
Commons that it was the intention of the Lord Chancellor to 
extend the provisions of the Legal Aid and Advice Act, 1949, to 
the county court. This decision was no doubt a corollary of the 
decision to extend the jurisdiction of the county court itself 
The Legal Aid Committee has consequently been very heavily 
engaged in trying to foresee and overcome in advance the many 
difficulties which this extension of legal aid into the county court 
will bring in its train. It will no doubt have readily occurred to 
you that the most difficult of the problems to be faced is the time 
factor, as it is vital that the introduction of legal aid into the 
county court should not be followed by any unnecessary delay 
in the county court procedure consequent upon the need for 
applying for certificates and inquiry into the applicants’ means 
We do not yet know the precise date upon which this extension 
of legal aid is to take place, but we are doing our best to prepare 
against the possibility that it may start early in the new year. 


County Courts Bill 


As regards the extension of the jurisdiction of the county 
court, you will see on p. 23 of the annual report the action which 
the Council have taken with regard to the County Courts Bill 
which, not having passed into law before the dissolution of 
Parliament, will presumably have to be reintroduced during the 
present session. 


THE WoRK OF THE COMMITTEES 


Law Reform Committee 


Of the various standing committees, I wish to comment upon 
the working of but a few. First, I want to refer you to the 
evidence which we have given to the various Government 
committees. You will see in the appendix to the report the 
evidence which we have tendered to the Law Reform Committee 
in connection with the rule against perpetuities and the law of 
insurance companies. We have also set out our first memorandum 
of evidence delivered to the Departmental Committee on Land 
Charges and our evidence given to the Committee on the 
Summary Trial of Minor Offences. 

The Council and the profession are much indebted to a number 
of non-Council members of the Society who kindly consented to 
serve on committees or sub-committees of the Council charged 
with preparing the evidence which we ultimately gave. 


Solicitors Bill 


Now I come to perhaps the most important matter with which 
the Council have been concerned during the past year, namely, 
the proposed Solicitors Bill. The Council hope that during the 
next Parliamentary session we shall obtain Parliamentary time 
for a Solicitors Bill. It is fourteen years since the last major 
Solicitors Act was passed and experience of the working of the 
Solicitors Acts during that period has shown that there are 
various amendments (some of them quite minor) which ought to 
be made. Consolidation of the Solicitors Acts is also needed. 
Indeed, the Statute Law Committee has placed the consolidation 


of the Solicitors Acts high on the list of statutes to be 
consolidated. 
Our proposal is that we should first seek an amending Bill and 


that this step should be closely followed by consolidation. I do 
not propose to weary you with a catalogue of the detailed 
amendments which the Bill is intended to make, but you should, 
I think, be informed of the main substantive proposals. 

First of all we are proposing to include a clause to strengthen 
the powers of the Council to assist the public where a solicitor 
has been either struck off the Roll or suspended from practice. 
At present, under para. 4 of the First Schedule to the Solicitors 
Act, 1941, the Council may take over a solicitor’s papers, etc., 
where they have reasonable cause to believe that he has been 
guilty of dishonesty. The Council, however, have no power to 
take over papers either— 
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] where the solicitor has already been struck off power 
under para. 4+ being limited to persons who are still solicitors ; 
or 

(2) where the striking off or suspension has been for some 
reason other than a finding of dishonesty within the meaning 


of s. 2 of the Solicitors Act, 1941 


The Council propose to include a clause in the Bill to provide 


that, if a solicitor has not within twenty-one days of the filing 
with the registrar of the findings and order of the [Disciplinary 
Committee made itisfactory arrangements whereby his clients’ 
papers are made available to the clients or to another solicitor 
instructed by the clients, it should be open to the Council to 
take over the documents and moneys and distribute them to 
the persons entitled. There have in the past been one or two 
occasions when the Society has been powerless to help clients to 


recover their papers in such circumstances and it is clear that 
chents ought not to be left in the lurch in this way. We ought 
to be empower d to assist them 

We propose also to include another clause which would permit 
an articled clerk to spend up to one year of his articles in the 
office of another practising solicitor (not only a London agent 
with the prior approval of the Council. The object of this clause 
is to enable a clerk articled in a country practice to obtain 
experience in an office, say, in Birmingham, Manchester or 
Liverpool, and vice versa 

We also propose to seek power to amend s. 4 of the Solicitors 
Act, 1941, so that committees of the Council (other than 
committees which perform the functions of the Society as 
registrar of solicitors) may consist up to one-half of non-Council 
members. At present, at least two-thirds of each such committee 
must consist of Council members, but the ever-increasing burden 
of committee work could be more equitably shared if it were 
possible for more non-Council members than at present to be 
invited to serve on committees where their services would be of 
special value 

Then we are also proposing to seek an amendment of the 
Solicitors Act, 1932, in respect of the present provision that, in 
general, a solicitor must pay the costs of the taxation of his bill 
of costs where one-sixth or more of the amount of the Bill is 
taxed off. Having regard to the more flexible method of 
computing costs under the new Sched. II, which obviously 
creates greater opportunity for a divergence of opinion upon the 
value of the solicitor’s services to his client, it is proposed by an 
amendment to cl. 56 to provide that in non-contentious business 
the solicitor should not be liable to pay the costs of the taxation 
unless at least a quarter, or such less sum as the Lord Chancellor 
may be prepared to accept, is taxed off his bill. 


Compensation Fund 

I ought at this stage to say that the Council have discussed 
all these proposals at a conference held in May last at which the 
Presidents and Secretaries of the Provincial Law Societies and 
the Master and Clerk of the City of London Solicitors Company 
were present, and they received the general approval of that 
conference. That conference, however, took the view that there 
ought to be an additional clause in the Bill to provide for the 
amendment of s. 2 of the Solicitors Act, 1941, so as to increase 
to a sum not exceeding 4/10 the amount of the annual contribution 
to the Compensation Fund. This view at which the Provincial 
Presidents and Secretaries arrived coincided with the Council's 
own views for the following reasons 

rhe Compensation Fund Committee, as you will observe in 
the annual report, have recorded the bare fact that every claim 
admitted up to the end of the last practice year has been paid in 
full It has been suggested on many occasions that The Law 
Society ought to give more publicity to the existence of the 
Compensation Fund, having regard to the undoubted fact that 
its establishment has been the finest step which the profession 
has taken towards restoring public confidence. Many of you 
will remember the series of bad defalcations which took place 
in the 1920’s and 1930’s and how they led to a public outcry and 
to questions being asked in Parliament at almost weekly 
intervals. Since, at our instigation, provision was included in 
the Solicitors Act of 1941 to establish the Compensation Fund, 
I cannot recall a single Parliamentary question having been set 
down or any other attack having been made on the profession 
by reason of the default of a solicitor. In short, we have, by 
underwriting ourselves as it were, completely removed the most 
serious ground of public criticism of our profession. 

The Council have, however, not hitherto thought it advisable 
to give full publicity to the fund because of the boomerang 
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effect which such publicity might have if at some future date th 
fund were insufficient to meet in full the claims upon it. We 
thought it preferable—and in this respect the Presidents and 
Secretaries of Provincial Law Societies have agreed with us—to 
wait until we had accumulated a sufficient reserve to enabl 
» meet all foreseeable claims even in a year when some disastrous 
oss might come to light. Although the fund has now been 
operating for over twelve years, we have unfortunately not been 
able to accumulate any reserve to meet any extraordinary claim 
which may be received. The fund is, therefore, in a vulnerable 
position and will continue to be so until we have an adequate 
contingency reserve. It is no doubt partly because of the fall 
in the value of the pound that the sum of £5 per head per annum 
fixed under s. 2 of the Solicitors Act, 1941, in the belief that it 
would be adequate to meet all claims and gradually to have built 
up a reserve has, in the light of post-war events, turned out to 
be inadequate. We are not the only body to have made this 
discovery. There are very similar funds in existence in other 
parts of the Commonwealth : in New Zealand, for example, the 
Law Society of which originated the idea of a guarantee fund, 
and in Australia, South Africa and Natal, to mention but a few 
In most of these countries, I understand, they are also having 
anxiety about the adequacy of their funds, although, I would 
add, the annual contribution is usually £10 per head. 

We consider, however, that we ought to put the fund without 
delay in an invulnerable position and our view accordingly is 
that we should seek legislation empowering the Council to 
increase the maximum contribution to the Compensation Fund 
from 45 to £10. As and when this produces an adequate reserve, 
we can reduce the amount of the annual contribution and 
perhaps which is even more important, we need no _ longer 
hesitate to give the fullest publicity to the fact that as a profession 
the public may rely upon us in the sure knowledge that no client 
will ever again suffer financial loss through the dishonesty of 
some individual black sheep in our ranks. 

So much for the Solicitors Bill. 


1S 


Solicitors’ Clerks’ Pension Fund 

Finally, I want to direct attention to the concluding paragraph 
in the report referring to the Solicitors’ Clerks’ Pension Fund, 
of which The Law Society is the custodian trustee. This fund is 
in a strong financial position and offers considerable benefits to 
those members of the profession who wish to make adequate 
provision out of current earnings for the retirement of their 
clerks. This year the fund reaches its twenty-fifth anniversary, 
and to those of you who have not already a staff superannuation 
scheme, I would strongly commend the Solicitors’ Clerks’ Pension 
Fund, the secretary of which will be very glad to supply you with 
full information about the benefits which it provides. 

On the conclusion of my term of office I look back upon a year 
of continued progress. The enlarged Council has provided a 
closer association with the provincial solicitors, and_ the 
rearrangement of the work of the committees has enabled the 
provincial members to take a greater share in the work than was 
formerly possible. The giving of certificates as to the proper 
amount to be charged under Sched. II bills of costs has 
occasioned considerable additional work. We have high hopes 
that our proposals in connection with retirement benefits may 
come to a successful conclusion. I can only repeat the words of 
the treasurer in his recent speech to the Conference of Presidents 
and Secretaries, when he said: ‘ If we could bring off the coup 
of the retirement benefit scheme for which we have worked so 
hard and for which we still have such high hopes, then I would 
assert that no subvention to the work of The Law Society could 
be too high a price to pay for such an immeasurable contribution 
to the future well-being of the profession.”” Should this 
important and overdue concession come about it will be due 
entirely to the initiative of The Law Society. The Law Society's 
prestige and standing with the other professions has been 
enhanced ; the Joint Council with The Law Society of Scotland 
will enable the profession in both countries to march in step ;_ the 
Joint Committee with the banks we hope will assist to iron out 
any causes of difference which we may have with their Executor 
and Trustee Departments and the Joint Committee with the Bar 
should help us to resolve at an early stage any conflict of views 
we may have with them and enable the two branches of the 
profession to work together in amity. 

In conclusion I would pay my tribute to the Secretary and 
his highly efficient staff. No society is served by a more loyal, 
efficient and conscientious body of workers and from them I 
have received the greatest possible help and assistance during 
my term of office. 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


RENT RESTRICTION: STANDARD RENT: RATEABLE 
VALUE ON APPROPRIATE DAY: WHEN PROPERTY 
“ FIRST ASSESSED ” 
Temple v. National Mutual Life Assurance of Australasia, Ltd. 


Denning, Birkett and Romer, L.JJ. 15th June, 1955 


Appeal from Marylebone County Court. 


In 1934 a building was erected in London which contained a 
number of flats of different sizes. When the flats were first let in 
1935 a tenant desired that two flats, No. 28 and No. 27, a smaller 
flat adjoining it, should be turned into one. This was done and 
the two flats were jointly assessed at a rateable value of £147, 
which assessment was still in force on 6th April, 1939, ‘‘ the 
appropriate day ”’ for determining the rateable value of a dwelling- 
house in London in relation to the application thereto of the 
provisions of the Rent Restriction Acts. The tenant of the 
combined flats left in March, 1940, and the flats were again 
sub-divided, the applicant becoming the tenant of No. 28. In 
1941 the owners applied for a separate assessment of the flats 
and No. 28 was assessed at {95 and No. 27 at £34. In the present 
proceedings the applicant asked that the standard rent of flat 
No. 28 should be ascertained by the county court on the ground 
that the flat was “‘ first assessed ’’ within the meaning of s. 7 (3) 
of the Rent and Mortgage Interest Restrictions Act, 1939, when 
it was separately assessed in 1941 and that as the amount of such 
assessment was less than £100, the Rent Restriction Acts applied. 
The deputy county court judge held that the case fell within s. 7 (2) 
of the Rent and Mortgage Interest Restrictions Act, 1939, 
having been assessed at that date as part of a composite whole. 
He apportioned the rateable value of the applicant’s flat on the 
appropriate day as being £108 of the joint assessment of £147 
in existence at that time, and dismissed the application. The 
tenant appealed. 

DENNING, L.J., said that the crucial question was how was 
the rateable value for flat No. 28 to be ascertained ? Was it to 
be on the 1939 figure when it was over £100 or the 1941 figure 
when it was under £100? As he read the Act of 1939, if the 
flat was assessed on 6th April, 1939, the rateable value must be 
ascertained as at that date. But if the flat was first assessed 
after that date, the rateable value must be ascertained as on the day 
when it was first assessed. In his opinion the flat was assessed 
on 6th April, 1939. It was true that it was not then separately 
assessed, but it was assessed as part of a composite whole. In 
those circumstances the case came within s. 7 (2) of the Act of 
1939 and the rateable value had to be ascertained by apportion- 
ment of £147, which was the 1939 figure for the whole. Section 7 (3) 
of the Act, on which the tenant relied, only applied in cases where 
the dwelling-house was not assessed at all on 6th April, 1939, 
even as part of a composite whole, which might be the case 
because it was built since that date or was converted so as to 
become a new entity or something of that kind. Nothing like 
that appeared in the present case. The matter, therefore, 
became simply one of apportioning the figure of £147 between the 
two flats. The judge attributed £108 to flat No. 28 and under the 
Act his finding on the point was final and conclusive. That 
meant that flat No. 28 was outside the Act because the rateable 
value on the appropriate day was over £100. The appeal must, 
therefore, be dismissed. 

3IRKETT and Romer, L.JJ., delivered assenting judgments. 
Appeal dismissed. 

APPEARANCES: JI. H. Jacob (Harold Miller & Co.) ; Michael 
Hoare (Markby, Stewart & Wadesons). 


{Reported by Pattie B. DurnForp, Esq., Barrister-at-Law] [3 W.L.R. 264 


BANKRUPTCY PROCEDURE : APPEAL AGAINST REFUSAL 
TO GRANT CERTIFICATE OF MISFORTUNE 
In re Joyce; ex parte Joyce 
Evershed, M.R., Jenkins and Parker, L.] J. 


Appeal, by ex parte application, from a bankruptcy registrar. 


20th June, 1955 


A bankrupt applied ex parle against the refusal of the registrar 


to grant him a certificate of misfortune when ordering that he 





Where possible the appropriate page reference is given at the end of the note. 


should be granted a discharge after an interval of two years 
The order of discharge recited that the bankrupt had been guilty 
of forgery and of misconduct in company dealings. The court 
adjourned the hearing so that the official receiver might be 
heard, and on the second occasion the application was treated 
as an appeal by the direction of the court. 

EVERSHED, M.R., said that the facts found by the registrar 
and recited in the order showed, even when full allowance was 
made for the explanations made by the bankrupt, that the 
bankruptcy was not, applying the test stated by Fry, L.J., 
in In ve Boulton Brothers & Co. [1927] 1 Ch. 79, at p. 89, caused 
by misfortune without any misconduct by the bankrupt rhe 
certificate of misfortune was, therefore, rightly refused Che 
procedure to be adopted in applying for certificates of misfortune 
under s. 32 (2) (b) of the Bankruptcy Act, 1883, was not laid 
down in the Bankruptcy Acts of 1883 and 1914, but a certificate 
might be attached to the order of discharge, apparently even 
on the court’s own motion. It was not, therefore, necessary, if 
the application was made before the order of discharge, so that 
the matter was gone into when the discharge was being con- 
sidered, to make a separate substantive application. If, however, 
the application was refused and the applicant wished to appeal, 
notice of appeal inter partes must be given and the procedure 
for appeals inter partes must be observed, with the result that the 
debtor would normally have to provide the security usually 
required before he could sustain an appeal. 

JENKINS and PARKER, L.JJ., agreed. Appeal dismissed 

APPEARANCES: Muir Hunter (Solicitor, Board of Trade); the 
debtor appeared in person. 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law) [1 W.L.R. 800 
ASSIGNMENT OF LAST 74 MONTHS OF LEASE: REFUSAL 
OF CONSENT UNREASONABLE 
Thomas Bookman, Ltd. v. Nathan and Another 


Denning, Birkett and Romer, L.JJ. 20th June, 1955 


Appeal from Croydon County Court. 


The landlords of rent-controlled premises refused their consent 
to the assignment by a tenant of the 74 months’ unexpired portion 
of his five-year lease to an assignee of admitted respectability 
in urgent need of accommodation. The landlords’ ground for 
refusal was that the sole purpose of the assignment was to give 
the assignee at the end of the term the statutory protection of 
the Rent Restrictions Acts which the assignor did not want or 
intend to obtain for himself. Despite the refusal, the assignment 
was made and the assignee occupied the premises. The landlords 
thereupon applied to the county court for an, order for possession 
and a declaration that their consent had not been unreasonably 
withheld. The county court judge found that the object of the 
assignment was not to obtain the protection of the Rent Acts 
for the assignee, but held that as that would be its result the 
landlords’ refusal of consent was reasonable, and he made an 
order for possession. The assignee appealed. 

DENNING, L.J., said that the important thing was that when 
the request was made for consent there were 74 months of the 
lease to run. The judge had found that there was no object 
of getting a Rent Act tenancy, and that the simple purpose was 
that the assignee wanted accommodation. The judge had, 
however, said that he was not concerned with the object of the 
parties to the assignment but with what the consequences were, 
namely, that the landlords would be saddled at the end of the 
term with a tenant who would be protected by the Rent Acts, 
and accordingly held they did not unreasonably withhold their 
consent. In Swanson v. Forton [1949] 1 Ch. 143 and Dollar \ 
Winston [1950] Ch. 236, where there were only twelve days and 
seven weeks respectively to run, it was held that the landlord’s 
withholding of his consent was reasonable because the object of the 
assignee was to get the benefit of a statutory tenancy ; and the 
period was so short that it was not a normal assignment, but 
entirely abnormal. In the present case on the judge's finding there 
was a normal assignment with 7} months to run. The judge mis 
directed himself in saying that he had not to consider the object 
of the parties. The object of the assignment was a most 
important element to consider, though it might not always be 
decisive. But here the assignment was normal and the landlords 
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were not justified in refusing consent He would allow the 
appeal 

BirkeETT, L.J., delivered a concurring judgment 


Romer, L.J., agreed, but said that it did not necessarily 
follow that a landlord could never reasonably refuse his consent 
where the object or purpose of obtaining a_ rent-controlled 
tenancy was not in the mind of the proposed assignor and 
assignee, because if a tenant and a proposed assignee knew 
nothing about the Kent Acts, and the assignor purported to 
convey the mere end of a contractual term, the landlord might 
well be justified in refusing his consent even though the application 
of the Acts formed no part of the object of the parties to the 
assignment But on the present case that question did not 
arise. Appeal allowed 

APPEARANCES: Philip Panto (Harry Rose); J]. E 
I. B. V. Christian & Co.) 


S. Ricardo 


Reported by Miss M. M. Hitt, Barrister-at-Law {1 W.L.R. 815 
COMPANY WINDING UP: MISFEASANCE PROCEEDINGS 
AGAINST RECEIVER APPOINTED BY DEBENTURE 
HOLDER AND AGAINST LIQUIDATOR 
In re B. Johnson & Co. (Builders), Ltd. 

E-vershed, M.R., Jenkins and Parker, L.JJ. 

Appeal from the County Palatine Court of Lancaster. 

B. Johnson & Co. (Builders), Ltd., 
29th April, 1940, with share capital of £100, which was subse 
quently increased to £1,000, divided into 1,000 shares of £1 each. 
The plaintiff, Herbert Francis Granby, was the holder of 700 of 
the 41 shares and he had been the managing director of the 
company from 1940. The company was financed by advances 
made by a bank which were secured by a debenture in common 
form charging all the company’s undertaking and_ property. 
On 9th August, 1947, the bank, in exercise of its powers under the 
debenture, appointed the first respondent, one Aizlewood, a 
receiver and manager of the company’s property and he went into 
possession and proceeded to realise the company’s assets. On 
27th January, 1948, an order was made for the compulsory winding 
up of the company and the second respondent, one Browne, 
was appointed liquidator. The receiver was discharged in May, 
1949. The plaintiff took out a summons under s. 333 of the 
Companies Act, 1948, asking that the court should investigate 
the conduct of the receiver and of the liquidator. The applicant 
alleged that the receiver had, immediately on his appointment, 
not continued the company’s business, but had sold certain 
building estates of the company with partially erected houses 
thereon with resultant loss. He also made other allegations of 
negligence against both the receiver and the _ liquidator. 
Sir Leonard Stone, V.C., directed that the matter should proceed 
against both the receiver and the liquidator, but they appealed 
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was incorporated on 


EVERSHED, M.R., said that although a receiver and manager 
appointed “out of court’? by a debenture holder was treated 
as an agent of the company, such a person was not an “ officer ”’ 
of the company within the definition of “ officer ’’ in s. 455 of the 
Companies Act, 1948, since any work of management he might do 
was not done by virtue of any office which he held of the company. 
\ person so appointed was concerned not for the benefit of the 
company but for the benefit of the debenture holders, and the 
main purpose of his appointment was to facilitate the enforcement 
of the security by a sale of the assets. He was not managing on 
the company’s behalf and could not therefore be a ‘‘ manager ”’ 
of the company within s. 333. He was a receiver and manager 
of the property of the company as distinct from the company 
itself. It was significant that under 333 there was no third 
party procedure available, so that if the receiver had been within 
that section he could not have brought in the bank, under whose 
directions he was no doubt operating. Section 333 was a pro- 
cedural section which created no new cause of action. The 
acts covered by the section were acts which were wrongful according 
to the established rules of law and equity, but it was not every 
kind of wrongful act which was comprehended by the section. 
Prima facie a wrongful act involving misapplication of property 
in the hands of the person charged would be within the section, 
but not a case of common-law negligence: see Jn re Kingston Cotton 
Mill Co. (No. 2) [1896) 2 Ch. 279 and In re Etic [1928] Ch. 861. 
As regards the liquidator the claim failed because not only 
were the charges not within s. 333, but the plaintiff had failed to 
establish that he had sufficient interest in the subject matter of 
the claim, In the circumstances alleged, if the plaintiff was 
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dissatisfied with the way in which the liquidator was carrying on 
his duties as liquidator, he was entitled under s. 246 to make an 
appropriate application to the court, and the court would then 


have looked into the matter and, where necessary, have controlled 
and regulated the activities of the liquidator As against the 
receiver the appropriate provision was s. 268 

Jenkins and Parker, L.JJ., agreed. Appeals allowed 

APPEARANCES: Sir Lynn Ungoed-Thomas, 0.C., and J. Turney 
(Hewitt, Woollacott & Chown, for Weightman, Pedder & Co.. 
Liverpool) ; :. W. Griffith (Arkle & Darbishire, Liverpool); G.Glyn) 
Blackledge,QO.C.,and A.Owen Hughes (]. Frodsham & Sons, Prescot 

(Reported by Miss E. Dancerriecp, Barrister-at-Law) [3 W.L.R. 269 


CONTRACT FOR WORK AND MATERIALS: DUTY OF 
CUSTOMER TO DISCLOSE TO CONTRACTOR ANY 
RELEVANT ABNORMAL CIRCUMSTANCE KNOWN TO 
CUSTOMER 
Ingham and Another v. Emes 


Denning, Birkett and Romer, L.JJ. 22nd June, 1955 


Appeal from Guildford County Court 


A customer who knew that she had previously proved allergic 
to a particular form of hair dye called Inecto developed dermatitis 
as a result of having her hair dyed with that substance some 
years later by a different hairdresser. The substance was known 
to be dangerous, and the manufacturers required a test to be 
done before the full dyeing process was carried out. The 
hairdresser, before dyeing the hair, carried out the test with 
skill and care, but the customer did not disclose to her the 
particular allergy of which the customer herself knew. In an 
action by the customer and her husband for negligence and 
breach of an implied warranty that the materials used were 
reasonably fit for the particular purpose, the county court judge 
held in favour of the hairdresser that there was no negligence, 
but awarded damages to the customer for breach of implied 
warranty. The hairdresser appealed. 

DENNING, L.J., said that the evidence showed that the test 
was not infallible. But the customer knew that she was allergic 
to Inecto and ought clearly to have made that known to the 
assistant, and knew that she ought to have done so. The 
implied term as to fitness was dependent on proper disclosure 
by the customer of any relevant peculiarities known to her. , In 
a contract for work and materials (such as the present) there 
was an implied term that the materials were reasonably fit for 
the purpose for which they were required. That term was 
analogous to the corresponding term in the sale of goods. In 
order for the implied term to arise, however, the customer must 
make known to the contractor expressly or by implication the 
‘particular purpose ’’ for which the materials were required so 
as to show that he relied on the contractor’s skill or judgment. 
The particular purpose in this case was to dye the hair, not of a 
normal person, but of a person known to be allergic to Inecto 
The customer did not make that particular purpose known to the 
hairdresser, and could not therefore recover on the implied term 


Birkett, L.J., delivered a concurring judgment. 


RomER, L.J., also agreed. He was unable to accept the 
submission that the liability of the hairdresser under the implied 
warranty was absolute and unaffected by the customer’s failure 
to mention her previous trouble. It would be against all justice 
for the customer to recover damages for breach of a warranty 
which the hairdresser would never have thought of giving if 
she had known what the customer herself knew. Appeal 
allowed. 

Noakes and Christopher Lea (Chamberlain 
Co., Godalming). 
[3 W.L.R. 245 


APPEARANCES: S. 
& Co.); Roger Willis (Day, Whately & 
{Reported by Miss M. M. Hixt, Barrister-at-Law) 


WATER RATE: “SUPPLY OF WATER TO PREMISES”: 
CONNECTION TO PUBLIC STANDPIPES 
South Devon Water Board v. Gibson 
Denning, Birkett and Romer, L.JJ. 29th June, 1955 
Appeal from Newton Abbot County Court, in a test action. 


Section 46 of Sched. III to the Water Act, 1945, empowers 
water authorities which ‘‘ supply water to any premises ’’ to 


charge a water rate. The inhabitants of a village had from 
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time immemorial enjoyed the right to take from three public 
standpipes in the village street water emanating from a drowned 
mine shaft conveyed by a main pipe to the standpipes. In 1875, 
that water system vested in the local authority by virtue of s. 64 
ff the Public Health Act, 1875, as “‘ existing... conduits... and 
yorks...for...the gratuitous supply of water to the inhabitants,’’ 
ind in 1912 the local authority acquired by agreement with a 
landowner such further rights as were needed to enable them to 
construct other works, including a new main laid to the public 
standpipes. In 1920, the owners of certain cottages in the 
village were permitted by the local authority to lay a pipe to 
connect up the cottages with the main, and later the premises 
of other inhabitants, including the defendant, were connected 
up with the main. In 1950, the water undertaking vested in the 
plaintiff water board, which sought, in county court proceedings, 
to levy a water rate on the defendant for the supply to his 
premises. The county court judge gave judgment for the 
defendant. The board appealed. 


DENNING, L.J., said that the whole question depended on 
whether the board “‘ supply water to any premises ’’ within the 
meaning of s. 56 of the Public Health Act, 1875, now replaced 
by s. 46 of Sched. III to the Water Act, 1945. His lordship 
thought that they did. When the board collected water into 
theiy tank and passed it through ¢heir filter and thence into their 
main, the board thereby reduced the water into their possession. 
As the board had this special property in the water, it followed 
that, when they permitted a householder to connect up his house 
with the main, they supplied water to his premises and were 
entitled to charge a water rate for it. The contention that the 
board could control the gratuitous supply to the inhabitants but 
could not charge for it was unacceptable to him, for the simple 
reason that s. 64 was only concerned with the supply of water 

for the gratuitous use of any inhabitants who choose to carry 
the same away.’”’ It did not apply to supply to houses through 
connecting pipes. He would allow the appeal. 

Birkett, L.J., delivered a concurring judgment. 

KoMER, L.J., also agreed. It was clear that after 1912 the 
rural district council had no right—nor did it claim any right 
to levy any water rate on the inhabitants for the water which 
they took from the standpipes ; but it was important to notice 
that at that date the water was being provided for them to carry 
away and use; no water was being supplied to their premises. 
Sut the fact that the plaintiffs were not the owners of the water 
did not in itself displace the operation of s. 46 of Sched. III to the 
Water Act, 1945. It was not an unreasonable distortion of 
language to say that the provision and maintenance of the 
board’s works constituted a supply of water by the board to the 
defendant’s premises, and he was accordingly liable to the water 
rate the board sought to impose. Appeal allowed. 


APPEARANCES : Harold Willis, Q.C., and H. S. Ruttle (Collyer- 
Bristow & Co., for Rossetti & Peppercorn, Kingsbridge) ; G. D. 
Squibb (Smith & Hudson, for Harold Michelmore & Co., Newton 


Abbot). 


(Reported by Miss M. M. Hitt, Barrister-at-Law] [3 W.L.R. 255 


QUEEN'S BENCH DIVISION 


BANKING: PARTNERSHIP: PARTNERSHIP CHEQUES 
INDORSED AND CONVERTED BY ONE PARTNER: RIGHTS 
OF OTHER PARTNER AGAINST BANK 
Baker v. Barclays Bank, Ltd. 


Devlin, J. 6th April, 1955 


Action. 


From October, 1950, the plaintiff carried on a confectionery 
business in partnership with B under the name of ‘‘ Modern 
Confections.’’ The business had premises both at Hinckley and 
at Nuneaton, where manufacturing was carried on, but all office 
work for both production centres was done at Hinckley. The 
plaintiff worked at Hinckley while B was in charge at Nuneaton. 
Cheques were usually collected by B and the usual practice 
was for both the plaintiff and B to indorse cheques for payment 
into the partnership account at the Midland Bank at Hinckley ; 
each of them, however, had authority to indorse alone. From 
about April, 1951, B began to carry on the Nuneaton business 
separately and to send out invoices on his own account without 
informing the plaintiff. Furthermore, from May, 1951, B 
appropriated cheques in respect of invoices sent out from Hinckley 
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in respect of the production centre there. Such chequ 

were drawn in favour of Modern Confections, together wit! 
those similarly drawn received in respect of the invoic 

out from Nuneaton, were indorsed by B and handed over by 
him to J], a customer of the Nuneaton branch of the defendant 
bank. At that time / had three accounts with the defendant 
bank, namely, (i) a current account opened in 1938, which between 
1946 and 1951 was generally in credit to the extent of between 
{150 to £200 with an annual turnover of about 45,000 to 46,000 
(1) a No. 2 account on which / was allowed to draw up to a 
agreed limit and which at this period was overdrawn to thx 
extent of £980; (ili) a No. 3 account opened in 1947 which soon 
became dormant and at the beginning of April, 1951, had a 
nominal credit of 5s.6d. From April, 1951, / indorsed and paid 
into his No. 3 account the cheques handed to him by B, and he 
also drew large sums out of this account In all, B appropriated 
nine cheques amounting in value to £1,160 16s. 6d., which he 
indorsed ‘‘ Modern Confections p.p. [G. B.)’’ and which wer 
afterwards indorsed by / and paid into the No. 3 account Phe 
manager of the defendant bank, on seeing that the cheques were 
made payable to ‘‘ Modern Confections,’’ asked / for an explana 
tion and was told that B was the sole partner in Modern 
Confections, that / was helping him with the financial side of the 
business with a view to going into partnership at a later date, 
and that B owed J £450 fhe manager made no inquiry of Bb 


and accepted /’s explanation rhe plaintiff sued the defendant 
bank for damages for conversion of the cheques 

DEVLIN, J., said that the bank manager should not have been 
satisfied with ]’s story, and should have made further inquirie 
There were two special features: first, that B was convertin 
something in which he had a joint interest; but it was cleat 
that an act by a co-owner which could be justified only by t 
right to exclusive possession was a conversion Wilki . 
Haygarth (1846), 16 L.J.0.B. 103. Secondly, there was no 


forged or unauthorised indorsement, as B had authority to 
indorse. But it appeared from A. L. Underwood, Ltd. v. Bank 
of Liverpool and Martin’s {1924) 1 K.B. 775 that nevertheless 
the bank in the present case were prima facie guilty of a conversion 
subject to two possible defences under ss. 29 and 30 and s. 82 
of the Bills of Exchange Act, 1882; the bank relied on those 


defences, and also on the contention that the plaintiff could not 
sue alone. The plaintiff conceded that he could recover only 
one-half the value of the cheques, but submitted that there wa 


no objection to his recovering his half interest, and that the fact 
that his partner had been fraudulent was irrelevant It wa 
well settled that one of several co-owners of a chattel could 
sue in conversion; Bloxam v. Hubbard (1804), 5 East 407 
made it clear that the only way to object to such a cout va 
by a plea in abatement. That plea disappeared under thi 
Judicature Act, and under Ord. 16, r. 11, the court woul 
make an order requiring B to be joined unless the question 
involved in the action could not be effectually dealt wi 
otherwise. The fact that the other co-owner was also a partner 
made no difference in principle. There remained the defenc 
under the Act of 1882. The bank claimed under ss. 29 and 30 
to be holders in due course. The evidence was not complete 
as neither B nor / had been called. But as B had been guilty 
of fraud, the burden of proof was by s. 30 (2) shifted on to the 
bank to show that J had given value in good faith ; that burden 


| 
1 
4 


had not been discharged as J’s story was not consistent with his 
having given value; and as the manager believed that thi 
cheques were B’s money they could not properly be applied to 
reduce /’s overdraft. There remained the defence under s. 82 
which protected bankers who in good faith and without negligence 
collected crossed cheques for a customer who had no title Phe 
manager had been careless in not making inquiries, and h 

natural suspicion would have been that / was defrauding 


[It appeared from Lloyds Bank, Ltd.v. Savory & Co. {1933 A. O] 
at p. 231, that the defence under s. 82 failed, even though propet 
precautions would not have discovered the true fraud 
protect the plaintiff’s interest. If a manager failed to make thi 
proper inquiries, there was a heavy burden on him to show tha 
such inquiries could not have led to any action which could 
have protected the true owner, and that burden the bank had 
failed to discharge. There would be judgment for half tl 
amount claimed. Judgment for the plaintiff 


1¢ 


R. K. Brown (Pilgrim & Webster, Hinckley 
Warshaw (kdge » E£llisoo 


APPEARANCES : 
N. N. McKinnon and A. ( 
Birmingham) 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law {1 W.L.R. 822 
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MASTER AND SERVANT: 
WITH DRIVER: 


FULL-TIME HIRE OF LORRY 


NEGLIGENCE 


O'Reilly v. Imperial Chemical Industries, Ltd. 


Oliver, J. 9th May, 1955 
Action 
The plaintiff was a lorry driver employed by British oad 
Services, who paid him his wages and had the sole right of 
dismissing him (Overa long period Ol years he had bee ni engaged 


in carrying loads under the control of the defendants between 
their various depots. The loading and unloading of his lorry 
was done under the supervision of the defendants, who supplied 
the necessary equipment, but the plaintiff had control of the actual 
towing of the load upon his lorry. The plaintiff's lorry was 
marked with the defendants’ initials, and there was no indication 
of its true ownership. On Ist January, 1953, while unloading 
his lorry at one of the defendants’ depots, the 

injured through the negligence of the defendants, fron 
claimed damages 





Wa 


plaintiff 
whom he 


OLIVER, J., having found that the method adopted by the 
defendants for unloading was negligent, and that the plaintiff 
had not been guilty of contributory negligence, said that the 
question was what duty the defendants owed to the plaintiff 
They had contended that the plaintiff was an invitee, so that 
in accordance with Londo Graving Dock (¢ \ Horto 
1951) A.C. 737, their only duty was to warn the plaintiff of 
iny unusual danger in and about the work, unless it was obvious 
to him; and that the danger was obvious, so that they were unde1 
no lability Sut the 
special character The plaintiff had for years driven his lorry 
on the defendants’ business and under their direction, subject, 
to be supposed, to his right to refuse a load if it 
t The defendants controlled the method 
1 


facts in the present case were of a very 


it was was SO 


large as to be dangerous 
of unloading ; if the plaintiff had refused to comply, he wou 


have had to take his load back, with serious consequences to 


1 
i¢ 


The circumstances were that the defendants were the 
except that they did not 
That distinguished the 


plaintift 


himself 
plaintiff’s employers in every sense, 
pay him and could not dismiss him 
circumstances from those of /1ortoi case, supra; the 


was not a mere invitee, and the defendants owed him the same 


duty as regards appliances and system of work as if he had 
in fact, been their own employee Judgment for the plaintiff 
APPEARANCES: H. 1. Nelson, O.C., and (¢ WV. W. Elliott 
lield ng « lrernth ugh, Bolton ke H / est Q).( and 
R. G. Clover (J. W. Ridsdale 
Rep F_ RD t I [1 W.L.R. 839 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


MAINTENANCE: NO 
ORDER WITHOUT 


HUSBAND AND WIFE: JUSTICES: 
JURISDICTION rO DISCHARGE 
COMPLAINT 


Trathan v. Trathan 


[ ‘ ve } 
i Voverm bel 


| | 
on the ground that her husband had fully neglected to pI vice 


reasonable maintenance for herself and the child of the marriag 
and the husband was ordered to pa‘ 1 a week for the wife and 
}0s. a week for the child \ complaint of desertion was dismissed 





Ihe wife subsequently apphed for an increa in the amount 
payable under the order, and on 6t January, 1955, the ordet1 
was raised to 30 1. week for the wife and /2 a ek for the 
child At the hearing the husband, who had made no prior 


complaint, attempted to assert that the wife had deserted him 


since the date of the 


otter of reconciliation. and he 


unreasonably refusing an 
ought to have the order discharged 

1 > t* 5 | ‘ 
he justices rejected 


notice ol 


original order b 


or at least reduced to a nominal amoun 
his submissior and the husband appealed In his 
appeal, and at the hearing of the appeal, the husband sought to 


prove that his contentions in the court below were ju 


Loxp MERRIMAN, P., said that it was plain that in raising the 
maintenance for the child to 42 the justices had clearly exceeded 
their jurisdiction, but it was clear that their intention had been 
and that it would be proper to 
fe’s maintenance to 


to vive an overall increase of 41 


vary their order by increasing. the 


SOLICrTos 
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{ child maintenance at 30 But the car \ 
rest raise j the appeal as that the justices had not in 
fact l jurisdiction, in the absence of a proper ‘‘ complaint 


. the husband's contentions that the 
der should be discharged on the ground of an alleged offer 1 
retur It was clear from ss. 43 and 45 of the Magistrates 
2, and the wording of the relevant forms, that the 
complaint "’ was no meré 


d, to investigate 


(Court \ct. 195 


the husband had made no 


é ical matter, although it was clear that had the proper steps 
been taken an application to discharge could have been considered 
His lordship referred to Pighy Rigby '1944' P. 33, where the 


Divisional Court had amended the complaint and the Court of 
\ppeal had held that they had no jurisdiction to do so, and said 
that in view of that decision it was clear that the present Divisional 
Court had no power to consider the nature of the husband’s 
a complaint which he had never in fact 


ontention and import 


1) i J meurred \ppeal allowed only as to variation 
roe 1 
\PPI NCI Ickney and Laughton-Scott (Titmuss, Sainey 
wd Webl Boydell (Pringle & Co., Redhill 
Reported by Joun B. Garvner, Esq., Barrister-at-Law) [1 W.L.R. 805 


COSTS: DIVORCE: ATTENDANCE OF 
PETITIONER’S EVIDENCE DISBELIEVED 
Bock v. Bock 


Karminski, J. 21st June, 1955 


LEGAL AID: 
PETITIONER: 


Summons for review of taxation made by a divorce registrar. 


\fter hearing the evidence given on behalf of both parties in a 
contested divorce suit, which lasted several days, in which each 
charged the other with cruelty, the prayer of the answer was 

| and the petition dismissed rhe court found that the 

vife petitioner, an assisted person, had told a false story and 
deceived her solicitors On a taxation of the wife’s costs unde 
the provisions of the Legal Aid and Advice Act, 1949, the registrar 
refused to allow her the expenses of her attendance. <A doctor 
idence on behalf of the wife and in accordance with the 
under the Legal Aid and Advice Act, 1949, the doctor 

is called and his fee approved by the area committee unde! 


reyectec 


gave e 


practice 


reg. 14, para. (5), of the Legal Aid (General) Regulations, 1950 
lhe fee sanctioned was ten guineas to the doctor for his attendance 


together with three guineas for the report At first the registra 
on taxation found those figures too high, but on objection 


lowed the figures claimed 
IKARMINSKI, J., said that as the case might be of som 
mportance to The Law Society he had adjourned the matter 


» that the Society might be represented. No dispute no 
remained as to the doctor’s fees, but it was desirable that when 
fee f that kind were taxed the attention of the registrar or 
r should be drawn not only to the regulations under 
t} Act, with whith he was no doubt familiar, but also to any 
lirection made by the area committee concerned in sanctionin 
tendance of medical or other expert witnesses and stipulating 
the maximum fee to be paid for that professional work 
lhe petitioner attended court throughout the hearing and was 
important witness on her own behalf. What ,thi 
commissioner had found was that she had told a false stry 
and that she had deceived her solicitors, though he (the 
did not for a moment suggest that the solicitors 
in the slightest degree to be the subject of examina 
icism rhe registrar had said that the commissione! 
petitioner. His attention was called 
Gibl Gil 1952) P. 332, in which Havers, J., had referred 
to Harl Gordon (1914) 2 K.B. 577, where it had been 
pointed out that the plaintiff as a witness was entitled to 
Havers, J., had referred in 


the most 


commissioner 
mduct wa 
tion or cri 
had disbelieved the 


allowance like any other witness 


Gibbs v. Gil supra, (at p. 342), to Allen v. Allen and D’A) 
1860), 2 Sw. & Tr. 107, where Sir Creswell Creswell had said 
| think that the only limit which can with propriety be put 


upon the allowance of the costs of the different issues raised 1n 
where the taxing officer is satisfied that an 
issue has been vexatiously and improperly put on the record 
Oa to occasion a wanton and unnecessary increase in the 
amount of costs, he is not to allow the costs of that issue. ‘The 
party guilty of putting such an issue on the record must take the 
consequences and lose his costs; but that is the only limit. 
rhe registrar in the present case had applied those words and 
expressed the view that the petitioner must have known that 


this court 1s this 
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what she said was false, and that her conduct was therefore 
wanton. But the question was whether she had presented her 
case ‘‘ vexatiously and improperly,’’ putting on the record an 
improper charge so as to occasion “‘a wanton and unnecessary 
increase in the amount of costs.’’ It was, of course, quite 
obvious that the woman had told a great deal less than the 
truth and in some matters had been guilty of invention; but 
that was not the same as raising an issue wantonly and vexatiously. 
‘Vexatious ’’ had indeed a statutory meaning in the Supreme 
Court of Judicature (Consolidation) Act, 1925, s. 51, where the 
word ‘‘ vexatious ’’ was preceded by the words “ has habitually, 
persistently and without any reasonable ground instituted 
vexatious legal proceedings.’’ In his (his lordship’s) opinion 
the registrar had misdirected himself in expressing his view in 
those terms of the wife’s conduct. It was not every unsuccessful 
litigant in matrimonial suits who was of necessity, because of 
failure, ‘‘a vexatious and wanton litigant.’’ It was not a case 
where, because her evidence had been disbelieved on the charges, 
the petitioner must automatically be deprived of any chance 
of recovering costs in respect of her attendance as a witness. 
[he registrar had gone wrong in principle, and the matter must 
go back with a direction to review the matter and to allow such 
sum by way of costs on the issue here as right and proper. Order 
accordingly. 

APPEARANCES: P. Jf. Hollins (M. A. Jacobs & Sons) ; 
R. J]. Harvey (The Law Society). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law) (1 W.L.R. 843 


LEGAL AID: COSTS: TAXATION: BRIEF FEE IN 
UNDEFENDED DIVORCE SUIT HEARD OUT OF LONDON : 
COUNSEL ENGAGED IN MORE THAN ONE CASE ON 
SAME DAY 
Isaac v. Isaac 
4th July, 1955 

Summons for review of a taxation (adjourned into court for 
judgment). 

A husband who had presented a petition for divorce on the 
ground of desertion was granted a civil aid certificate in 
November, 1954. The suit was undefended, and on 17th January, 
1955, a decree nisi was granted by a special commissioner sitting 
at Bournemouth. The decree included an order that the costs 
of the petitioner be taxed as between solicitor and client in 
accordance with the provisions of Sched. III to the Legal Aid 
and Advice Act, 1949. On 30th March, 1955, the petitioner’s 
bill of costs was taxed by the district registrar, who reduced the 
fee on brief and clerk’s fee from £7 12s. to £5 10s. Objection to 
the reduction was lodged on behalf of the petitioner upon the 
ground that the usual fee when counsel has to appear out of 


SURVEY OF 


ROYAL ASSENT 


rhe following Bills received the Royal Assent on Oth July : 


Collingwood, J. 


Austrian State Treaty. 

British Transport Commission Order Confirmation 
German Conventions. 

Writers to the Signet Widows’ Fund Order Confirmation. 


HOUSE OF LORDS 


PROGRESS OF BILLS 


Read First Time : 


3irmingham Corporation Bill [H.C 6th July. 
Licensing (Airports) Bill [H.L.] 7th July. 
fo exempt international airports from the restrictions on the 
times at which intoxicating liquor may be sold or supplied. 
Ministry of Housing and Local Government Provisional Order 
(Colne Valley Sewerage Board) Bill [H.C. 5th July. 
Rating and Valuation (Miscellaneous Provisions) Bill [H.C.] 
7th July. 
Stock Exchange Clerks’ Pension Fund Bill [H.C.) [7th July. 
Kead Second Time : 
London County Council (General Powers) Bill [H.C 
6th July. 


Salford Corporation Bill [H.C oth July 
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London is #7 7s. ; and reference was made to Sachs, ].’s judgment 
in Self v. Self [1954) P. 480. The answer of the registrar to thes 
objections was: “ If counsel is engaged in one case only I allow 
a brief fee of £7 7s. in an undefended suit. In this case counsel 
was engaged in two cases on the same day.”’ Cur. ad lt 

CoLLINGwoop, J., reading his judgment, said that the dis 
allowance of the item in question was not merely a question of 


td 


quantum; it involved a question of principle. The registrat 
conceded that the normal fee in an undefended divorce suit 
where counsel had to appear out of London, was /7 7s | 
justified the reduction to 45 5s. by reason of the fact that counsel 


had two cases on the same day. That gave rise to the question 
principle—was that a matter properly to be taken into considera 
tion in determining the amount of the fee In his (his lordship 
opinion, the registrar, in determining the amount of the fee by 
reference to counsel’s other professional engagements on the day 
of the hearing, had taken into consideration a matter which was 
not relevant to the question before him. Apart from tha 
consideration, £7 7s. was considered to be the proper an 
That being so, in taxing off the /2 2s. for the reason which h 
assigned, the registrar had acted upon a wrong principl It 
was necessary to review the taxation and the sum of l 
be restored. Order accordingly. 

APPEARANCES: RF. |]. A. Temple, QO.C., and Trevor Gu 
(who did not represent the petitioner at the hearing VJ } 
Gillhams). 


> 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 253 
PRACTICE NOTE 
PROBATE: PRACTICE: EX PARTE APPLICATION : 
NON-CONTENTIOUS PROBATE RULES, 1954, r. 53 (1) 
Karminski, J. 29th June, 1955 
In the Estate of Nuttall, deceased 
Probate motion. 
During the hearing of a motion in which application had _ bee 
made in respect of a lost will to the judge direct without prior 


nT +) 
I 


reference to the registrar, the question arose as to the pra 
envisaged by r. 53 (1) of the Non-Contentious Probate Rule 
1954. 

KKARMINSKI, J., said that the rule should bi 
meaning that such ex parte applications should, in the fit 
be made to the registrar unless the matter was clearly one whi 
merited an application to the judge direct. Should the re tral 
on an ex parte application under the rule, consider that the mattet 
was one which should be dealt with by a judge, he had poy 
under r. 60 of the Non-Contentious Probate Rules, 1954 t 
direct. 

APPEARANCES: Peter Giffard (Bracewell & Leaver, for P 
and Pollard, Bolton). 


[Reported by Joun B. Garpner, Esq., Barrister-at-Law 


=~ ar. ‘i 
THE WEEK 
Read Third Time : 
Cardiff Corporation Bill | H.( 7th | 
Maidstone Corporation Bill |H.L sth | 
Monmouthshire County Council Bill | H.1 th | 
laf Kechan Water Supply Bill [H.¢ ith | 


1c¢ 


t tea,} 
interpreted a 


tinstal 


[1 W.L.R. 847 


HOUSE OF COMMONS 


A. PROGRESS OF BILI 
kkead First Time 
Aberdeen Corporation Order Confirmation Bill TH 


lo confirm a Provisional Order under the Private Legislat 
Procedure (Scotland) Act, 1936, relating to Aberdeen Corporat 


Read Second Time 


Chatham and District Traction Bill |H.L ith | 
Food and Drugs (Scotland) Bill [H.C.] oth | 
Friendly Societies Bill [H.C.] Sth | 
Ministry of Housing and Local Government Provisional Or 
(Mortlake Crematorium Board) Bill [H.( 6th Jul 
North Wales Hydro-Electric Power Bill [H.L.| 7th | 
Road ‘traffic Bill [H.C.] ith | 
Wireless Telegraphy (Blind Persons) Bill [H.C.] Sth July 
To amend subsection (2) of section two of the W 


Telegraphy Act, 1949. 
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In Committee : 


County Courts Bill [H.C.] 
Miscellaneous Financial Provisions Bill [H.C.| 


Ith July 
7th July 


ktead Third Time 


European Coal and Steel Community Bill [H.C.] 
th July 


#til \ 
International Finance Corporation Bill |H.C.| 7th July 


B. OQursTION 
RoyAL COMMISSION ON MARRIAGE AND Divorci 


Phe ATTORNEY-GENERAL said that the Royal Commission 
on Marriage and Divorce hoped to complete its work on the draft 
Report by the autumn, and the Report would be published a 
oon as possible after it had been received ith July 


STREET TRADING 

Major LLoyb-GrorGE declined to amend the law relating to 
street trading so as to leave the discretion in granting or with 
holding licences solely within the discretion of local authorities 
rhe metropolitan borough councils and a few other local authorities 
had power under local Acts to regulate street trading in thei 
areas. It was primarily for the local authorities concerned to 
seek amendment of these provisions if they so desired 

fth July 


loOwN AND COUNTRY PLANNING AC1 
(Part VI CLatMs) 

Mr. DUNCAN SANDys said that up to 24th June, the Central 
Land Board had made 307 payments in connection with claims 
arising out of the private sale of land between 5th August, 1947, 
and 18th November, 1952, at a price which did not include 
the full development value of the land as established by the claim 
The payments totalled about £447,000 Sth July 


DEPARTMENTAL RECORDS 


Mr. H. Brooker said that the Government proposed to mak« 
changes in the arrangements for preserving the records of Govern 
ment departments in England and Wales, on the general lines 
proposed by the Committee on Departmental Records which 
recently examined the subject \ start would be made with 
reorganising the Public Record Office and revising the arrange 
ments in departments for handling their records 

Several of the Committee’s major recommendations would 
require legislation, and the Government would submit proposals 
to Parliament One matter that required legislation concerned 
the responsibility for the Public Record Office In view of the 
very valuable services which had been rendered to the State 
by the present Master of the Rolls and his predecessors, the 
Government had felt considerable reluctance to make any change 
in the arrangement, dating from 1838, by which the Master of the 
Rolls was responsible for the Public Record Office. Nevertheless 
arguments in favour of the transfer of responsibility to a Ministet 
of the Crown were of great weight. The Master of the Rolls 
had been consulted, and as a result of these consultations th« 
Bill which would be submitted to Parliament would include a 
provision for the transfer of responsibility for the Public Record 
Office to the Lord Chancellor. But the historic link between 
the office of the Master of the Kolls and the Public Record Office 
would not be severed. Sth July 


UNLIGHTED Moror-Carks REGULATIONS 


Mr. Boyp-CakPENTER said that regulations by which owners ot 
cars could leave them without lights if within 100 yards of public 
lighting would come into operation in London and the provinces 
before the end of August. 6th July. 


ADOPTION OF CHILDREN (LEGISLATION) 

Major LLoyp-GrEoRGE was unable to say when it would br 
possible to introduce legislation on the recommendations contained 
in the Report of the Departmental Committee on the Adoption 
of Children (Command Paper No. 9248). 7th July 


HOMOSEXUALITY AND PROSTITUTION (COMMITTEE’S REPORT) 


Major LLoyp-GrorGE said he was unable to state when thx 
Committee’s Report would be available. People had been 


THE SOLICITORS’ JOURNAL 


July 16, 1955 


invited to submit their evidence before the end of June, but on 
or two very important witnesses had asked to be allowed 
little more time as their evidence was not ready. 7th Jul 


STATUTORY INSTRUMENTS 
Barking Town (Pneumonia 
$.I. 1955 No. 947. 


Calf Subsidies (England and Wales and Northern  Irel 
Variation) Scheme, 1955. S.[. 1955 No. 967.) 


Revocation) Regulations, 1955 


Calf Subsidies (Scotland) (Variation) Scheme, 1955. (S.1. 1955 
No. 980 (S.104).) 


Cereals Deficiency Order, 1955. (S.1. 


No. 962 5d 


Payments 


Coal Industry Nationalisation (Interim Income) (Rate 
Interest) (No. 2) Order, 1955 S.I. 1955 No. 979.) 

London Traffic (Prescribed Routes) (Bethnal Green and Step 
Regulations, 1955. (S.I. 1955 No. 971 

Merchant Shipping (Load Line Convention) (Venezuela) ©1 
1955 S.I. 1955 No. 960.) 

Milk Marketing Scheme (Amendment) Order, 1955. (S.1. 1955 
No. 946 lid 

Moray County and Forres Burgh Water Order, 1955. (5.1. 1955 
No. 961 (S.103).) 


Petty Sessional Divisions (Gloucestershire) Order, 1955. I 
1955 No. 949 6d 

Petty Sessional Divisions (West Sussex) Order, 1955. (S.1. 1955 
No. 948 

Registration of Title (Canterbury) Order, 1955. (5.1. 1955 


No. 957 

sy this order, registration of title to land is to be compulsory 
on sale in the county borough of Canterbury on and _ altet 
Ist January, 1958 
Registration of Title (IKent) Order, 1955 (S.I. 1955 No. 956 

By this order, registration of title to land is to be compulsory 


on sale in the districts of the administrative county of Ixent 


hown in the first column of the table below on and after the 
dates shown in the second column : 


Days on and aft 
which registrat 


Pa fthe Cow f title to land 
to be compul 
on sale 
The inicipal boroughs of Chatham, Gillingham, | Ist March, 19 
Gravesend and Rochester ; the urban districts of 
Swanscombe and Northfleet ; nd the rural 


district of Strood 
The municipal boroughs of Deal, Dover, Margate, Ist January, 


Ramsgate and Sandwich; the urban district of 195s. 
Broadstairs and St. Peters aud the rural 

districts of Bridge-Blean, Dover and Eastrv 

(he municipal boroughs of Faversham, Folkestone, Ist October, 

Hyth Lydd, Maidstone, New Romney, Queen 1958. 

| ugh and Tenterden; the urban districts of 

\shford, Herne Bay, Sheerness, Sittingbourne 

and Milton, and Whitstable and the rural 


districts of Cranbrook, East Ashford, Elham, 
Hollingbourn, Maidstone, Malling, Komney 
Marsh, Sheppey, Swale, Tenterden and West 
Ashford 

The municipal boroughs of Beckenham, Bexley, | 1st January, 
Bromley, Dartford, Erith and Royal Tunbridge 1961. 
Wells ; the urban districts of Chislehurst and 
Sidcup, Crayford, Orpington, Penge, Sevenoaks 
Southborough and Tonbridge; and the rural 
districts of Dartford, Sevenoaks and Tonbridge. 


Rope, Twine and Net Wages Council (Great 
Regulation (Amendment) (No. 2) Order, 19 
No. 968.) 

Safeguarding of Industries (List of Dutiable Goods) (Amendment 
No. 8) Order, 1955. (S.I. 1955 No. 950.) 

Draft St. James’s and the Green Parks (lirst Amendment 
Regulations, 1955. 

Stopping up of Highways 
(S.I. 1955 No. 936.) 

Stopping up of Highways (Coventry) (No. 3) Order, 1955 
S.I. 1955 No. 970.) 

stopping up of Highways (Derbyshire) (No. 2) Order, 1955 
S.I. 1955 No. 937 


sritain) Wages 
S: (Sa. 1955 


Berkshire) (No. 1) Order, 1955 
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Stopping up of Highways (Durham) (No. 1) Order, 1955. 


(S.I. 1955 No. 951.) 

Stopping up of Highways (Hertfordshire) (No. 3) Order, 1955. 
$.I. 1955 No. 938.) 

Stopping up of Highways (Hertfordshire) (No. +) Order, 1955. 
S.I. 1955 No. 952.) 


Stopping up of Highways (Kingston-upon-Hull) (No. 1) Order, 
1955. (S.1. 1955 No. 939.) 


Stopping up of Highways (London) (No. 22) Order, 1955. 
S.I. 1955 No. 9238.) 
Stopping up of Highways (Middlesex) (No. 7) Order, 1955. 


S.I. 1955 No. 940.) 
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Stopping up of Highways (Staffordshire) (No. 2) Order, 1955 
(S.I. 1955 No. 942.) 

Stopping up of Highways (Warwickshire) (No. 2) Order, 1955 
(S.I. 1955 No. 941.) 


Transfer of Functions (Animal Health) Order, 1955. S.1. 1955 
No. 958.) 6d. 
Transfer of Functions (Food and Drugs) Order, 1955 S.I. 1955 


No. 959.) 6d. 

Wrexham and East Denbighshire Water Order, 1955. (S.1. 1955 

No. 927.) 11d. 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
21 Red Lion Street, W.C.1 The price in each cast inles 
td., post free. 


otherwise stated, is 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SOLICITORS’ JOURNAL) 


National Insurance and the Self-Employed 


sir,—In his letter published in your issue of 18th June, the 
Chief Press Officer of the Ministry of Pensions and National 
Insurance refrained from commenting on the position of the 
barrister who is required to pay contributions as a self-employed 
person although the fees earned in his early years at the Bar 
iy not cover his expenses in earning them. 


It should be pointed out that in order to obtain full entitlement 


to National Insurance benefits, in addition to paying class 2 


POINTS IN 


Writs of Elegit-—-RKEGISTRATION—PERFECTION BY INQUISITION 


Q. We have issued two writs of elegit: (1) against a single 
debtor who resides in a house of which he is the owner but which 
is subject to a mortgage; (2) against a single debtor who owns 
a house jointly with his wife which is subject to a mortgage. 
Our idea is rot to enforce these writs at the moment but to wait 
until the debtors wish to sell their houses. We have taken the 
precaution of registering both writs in the Land Charges Depart- 
ment, and one (relating to land in Yorkshire) at the Deeds 
Registry as an order of court. So far we have not sent the writs 
to the sheriff. Should we send the writs to the sheriff or take any 
other steps ? 


1. The procedure contemplated by the inquirers was considered 
sound practice until recently (see articles at 100 L.J. News. 
647 and 687). Now, however, the Law Journal, at p. 124 of 
vol. 105 (25th February, 1955), has reported the decision of 
His Honour Judge Sir Donald Hurst at Wallingford County Court 
in Re Smith and the Halifax Building Society, in which the learned 
county court judge holds that a writ of elegit is a nullity until 
perfected by inquisition, and that the mere registration of a 
nullity could not create acharge. In the circumstances we should 
be inclined to have the writs extended, bearing in mind, however, 
that that step bars other remedies. 


Landlord and Tenant Act, 1954—CoNTINUED TENANCY— 
VALIDITY OF SIX MonTHS’ Notice TO QuvIt 
QO. We act for the landlord of E, who had a lease of business 
premises for a term expiring on 25th December, 1954. On 





_ 1 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 





contributions, the newly qualified barrister must also pay arrears 


accrued while he was a student. Such payments must be mad 
before the expiration of the four contribution years following the 
end of the contribution year in which his studies were completed. 

It would seem more appropriate to permit non-contributing 
students to pay off arrears accrued during the ten years following 
completion of their studies. The present four-year rule applies 
of course, not only to Bar students but to university graduates 


articled clerks and many others. 


London, W.14. NEVILLE D. VaNby1 


PRACTICE 

10th December, 1954, we served a notice on him in Form 7 in 
the Appendix to the Landlord and Tenant (Notices) Regulations 
1954, terminating his tenancy on the 24th June, 1955 His 
solicitors say that the notice was bad on the ground, we under- 
stand, that on 25th December, 1954, /: became a yearly tenant, 


and that in consequence under s. 25 (3) of the Landlord and 
Tenant Act, 1954, the date of termination cannot be earlier than 


25th December, 1955. No rent has been paid by / ince 
25th December, 1954, but he has remained in possessiot We 
maintain that s. 25 (3) does not apply because, apart from the 
Act, /- has no tenancy, and therefore it is not one ‘ which apart 


from this Act could have been brought to an end by notice to 
quit given by the landlord.”” The Act does not confer any 


specified length of tenancy, but merely states (s. 24) that a tenancy 
‘shall not come to an end unless terminated in accordance with 
the provisions of this Part of this Act.” We therefore maintain 
that s. 25 (4) applies, and that as our notice was given not mort 
than twelve nor less than six months before 24th June, 1955, 
it is a good one. If the contention of /:’s solicitors is correct 
it would seem that in future it may be advisable, on the granting 


of a lease for a fixed term, to provide that, in the absence of 
any agreement to the contrary, the tenant shall, after the 
expiration of the term, hold the property on a_halt-yearly 
tenancy. Six months only would then be necessary to 
terminate it. 


A. We share the opinion expressed. The tenancy which 
would have expired at Christmas last was “ continued "’ by s. 24 
of the Landlord and Tenant Act, 1954; it was not continued 


as a tenancy from year to year (though this could have been 


achieved by agreement: s. 28) and could go on for ever rhe 
landlord’s notice was a termination in accordance with the 
provisions of Pt. II, the mode of termination merely varying 


according to whether the tenancy which would have expired 
was a tenancy for a fixed term or a periodic tenancy. We agree 
that s. 25 (3) is concerned with the latter variety only The 
method of providing security of tenure differs fundamentally 
from that adopted by rent control legislation, which i 
jurisdiction, and from that used by the Agricultural Holdings 
Act, 1948, which is to insist on a common-law notice to quit 
and then make the notice (generally speaking) impugnable ; 
Pt. If of the Landlord and Tenant Act, 1954, simply enacts 
that the tenancy is to go on until terminated by statutory notice 
(or agreement, or forfeiture). 


to limit 
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NOTES AND NEWS 


Honours and Appointments 


Mr. Desmonp Heap, LL.M., the Comptroller and City Solicitor 
to the Corporation of the City of London, has been elected president 
of the Town Planning Institute for the year 1955-56. 

Alderman Sir CuLLUM WELCH has been installed as Master of 
the Worshipful Company of Solicitors of the City of London for 
the ensuing year, with Mr. R. T. D. STONEHAM and Mr. J. S. 
CHOWN as Wardens. 


Personal Notes 


Professor Sir David Hughes Parry has resigned from the 
Chairmanship of the Colonial Social Science Research Council 
and membership of the Colonial Research Council on the grounds 
of health. 


Mr. John Lhind Pratt, who was appointed a magistrate in 1944 
and has sat at West London Magistrates’ Court since 1946, is to 
retire from the Metropolitan Bench on 31st July. 


Miscellaneous 
DOUBLE TAXATION: PAKISTAN 
The double taxation agreement with Pakistan signed on 
10th June was published on 21st June as a schedule to a draft 
Order in Council. The signing of the agreement was noted at 


p. 421 


wile. 


CORONERS’ JURIES IN BELFAST 

The Northern Ireland Minister of Home Affairs made an 
order, which came into force on Ist July, revoking the order 
under which it was competent for H.M. Coroner for Belfast to 
hold an inquiry into the cause of death without a jury. As 
from that date, a formal inquest will be held with a jury, which, 
however, following the passing of the recent Act dealing with 
will consist of six persons instead of the usual twelve. 
In anticipation of this, and with the approval of the Minister, 
the Belfast Coroner is crossing to England to see at first hand 
how inquests are conducted by the coroners in such towns as 


coroners 


Liverpool, Manchester, Birmingham and one or two of the 
larger London boroughs. The information thus obtained will 
be of value not only to H.M. Coroner in Belfast, but to the 


Minister in framing the comprehensive legislation dealing with 
coroners which he has in view. 


THE SOLICITORS A¢ 1941 


On 24th June, the practising certificate of THOMAS 
CLIFF rippinGc, of 3 Cross Green Road, Fulwood, Preston, 
and 21 The Square, St. Annes on the Sea, and 9 Winckley Street, 
Preston, a Solicitor of the Supreme Court, was suspended by 
virtue of the fact that he was adjudicated bankrupt on 24th June, 
1955 


rs, 1932 To 


1955, 


IRD 
I 


The President of The Law Society (Mr. F. Hubert Jessop), 
the Vice-President (Mr. W. Charles Norton), and Council of the 
society gave a dinner on 7th July at their Hall, Chancery Lane. 
Those present included: Senator J. A. Spicer, O.C. (Attorney- 
General, Commonwealth of Australia), the Archbishop of Wales, 
Viscount Hailsham, Q0.C., Lord Schuster, Lord Hacking, Lord 
Justice Hodson, Lord Justice Parker, Sir Hartley Shawcross, Q.C., 
M.P., Sir Reginald Manningham-Buller, 0.C., M.P., Mr. Justice 
Vaisev, Mr. Justice Slade, Mr. Justice McNair, Mr. Justice 
Karminski, Mr. Justice Gresson, Mr. Justice Harman, Mr. Justice 
Pearce, Mr. Justice Havers, Sir Geoffrey Collins, Sir William 
Charles Crocker, Sir Harry Pritchard, Sir Thomas Sheepshanks, 
Sir John Nott-Bower, Sir Leonard Holmes, Sir Dingwall Bateson, 
Sir William Gibson, Sir Randle Holme, Sir George Coldstream, 
Sir Gerald Dodson, Sir Alan Gillett, Rear-Admiral J. M. Taylor, 
US.N., Alderman and Sheriff E. Calcott Pryce. 


HASTINGS DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Hastings. 
Town Hall, 


The plan, as approved, will be deposited in the 
Hastings, for inspection by the public. 


GENERAL COUNCIL OF THE 

ANNUAL ELECTION, 1955 

List 

On 4th July it was announced that the following candidates 

had been duly proposed to fill the twenty-four vacancies upon 
the Council :-— 


Ouee n’s 


BAR 


OF CANDIDATES 


Counsel.—Messrs. C. Montgomery White, J. G. 
Strangman, H. R. B. Shepherd, Geoffrey Lawrence, R. J. A. 
Temple, The Hon. B. L. Bathurst, Mr. Fenton Atkinson, 
Mr. P. Malcolm Wright, M.B.E. 

Outer Bar.—Messrs. R. E. Seaton, A. F. M. Berkeley, 
B. S. Wingate-Saul, T. A. C. Burgess, L. F. Sturge, E. B. Stamp, 
I. S. Fay, A. Sandford Wells, A. S. Orr, O.B.E., The Hon. 
J. KR. Cumming-Bruce, Messrs. H. S. Law, R. R. Rawden-Smith, 
R. V. Cusack 

Under ten years’ standing.—Messrs. J. F. Donaldson, 

C. Trevor Reeve, James Telling, Barry Sheen, Mark Nesbitt, 
G. Ellenbogen, R. D. Lymbery, Donald Keating. 
Every barrister is entitled to vote at the election. 
3allot papers together with instructions will have been sent out 
on or about 14th July. Any barrister who has not received a 
ballot paper may obtain one upon his written or personal 
application to the offices of the Council, 2 Stone Buildings, 
Lincoln’s Inn, W.C.2. Ballot papers must be returned to the 
Secretary on or before 24th July, 1955. 


Voting. 


CORRECTION 
In our report of In ve Bone, deceased, at p. 434, ante, the name 
of the first defendants was incorrectly given in the title of the 
suit as the Midland Bank, Ltd. We are asked to make it clear 
that the first defendants were the Midland Bank Executor and 
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